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INTRODUCTION

M assachusetts public school students in the Class of 2003 bring this action challenging
the validity of 603 C.M.R. § 30.03, a regulation promulgated by the Massachusetts Board of
Education (the “Board”).> The regulation requires public school students in the Class of 2003 to
pass the math and English sections of the Massachusetts Comprehensive Assessment System
exam (the “MCAS exam”) to graduate from high school, even though they have satisfied all
other state and local school district graduation requirements.

Currently, an alarming number of students in the Class of 2003 — approximately 16,000
(over 24%) — have failed the MCAS exam and will not graduate in June.? The vast majority of
these students are minority students, students residing in poor school districts, students attending
“under-performing” schools, vocational technical education students, students with limited

English proficiency and students with disabilities. The plaintiffs seek a preliminary injunction to

1 On September 19, 2002, the plaintiffs filed a related action against the defendantsin the U.S. District Court for the
District of Massachusettsin a case entitled Student 1, et al. v. Driscoll, Civil Action No. 02-30152. The First
Amended Complaint in the federal case sets forth both federal and state law claims. The federal claimsinclude: (1)
violation of the Due Process Clause of the Fourteenth Amendment of the U.S. Constitution; (2) violation of the
Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution; (3) violation of Title VI of the Civil
Rights Act, 42 U.S.C. § 2000d; (4) violation of the Equal Education Opportunity Act, 20 U.S.C. § 1703(f); and (5)
violation of Section 504 of the Rehabilitation Act, 29 U.S.C. 8 794. On December 2, 2002, U.S. District Judge
Michael A. Ponsor issued a ruling in which the court decided to abstain from resolving the plaintiffs’ federal law
claims pending a decision in state court on the plaintiffs’ state law claims. Judge Ponsor has retained jurisdiction
over the federal law claims. Pursuant to the Supreme Court’s decision in England v. Louisiana State Bd. of Med.
Exam’rs, 375 U.S. 411 (1964), the plaintiffs reserve their right to prosecute their federal law claims in the federal
action.

2 Several members of the Class of 2003 who failed the MCAS exam are no longer enrolled in school. In fact, in
their Answer to the First Amended Complaint, the defendants “admit that scores of students dropped out at some
point after failing the MCAS exam . .. .” (Def. Answer 1 38). lronically, as each student who failed the exam
departs from school, the defendants claim that the MCAS pass rate has increased. But even using the defendants’
disingenuous statistics, there still are over 10,000 remaining students in the Class of 2003 who have failed the
MCAS exam.



enjoin the defendant state education officials from enforcing and/or using the regulation in any
fashion.
The Education Reform Act
This lawsuit seeks to enforce the express terms of the Massachusetts Education Reform
Act of 1993 (the“Act”), G.L. c. 69, 88 1 et seq. The Act was passed in the wake of the Supreme

Judicial Court’slandmark decision in McDuffy v. Sec'y of the Executive Office of Educ., 415

Mass. 545 (1993). In McDuffy, the Court ruled that the Education Clause of the Massachusetts
Constitution required the Commonwealth’ s executive and legidlative branches to provide all
public school children with acomprehensive, high quality education in several academic
subjects including history. Consistent with the Education Clause, the Act’s express purposeisto
ensure that all public school children receive a comprehensive, high quality education in at least
eight “ core subjects’ including math, science, technology, history, social science, English,
foreign languages and the arts.

The Act imposes rigorous reguirements on the Board and the Commissioner of Education
to achieveitsgoal. The Act required these state education officials to develop “academic
standards’ and “curriculum frameworks” embodying those standards in the “core subjects’ by
January 1, 1995. The Act contains numerous accountability provisions, and specifically holds
“educators accountable for [the] achievement” of the new education standards.

After schools have implemented the “ curriculum frameworks,” all students must satisfy
the requirements of a*“competency determination” based on atenth grade assessment in seven

“core subjects’ (excluding the arts) to graduate from high school. A critical aspect of the



“competency determination” is the manner by which the Legislature decided to measure student
competency. The law dictates that the “competency determination” shall be measured by a
“variety of assessment instruments” and, “as much as practicable,” they “shall include
consideration of work samples, projects and portfolios, and shall facilitate authentic and direct
gauges of student performance.”® Thus, unlike some other states, the Massachusetts Legislature
did not opt to require students to pass a single “high stakes” exam to graduate. The requirements
of the “competency determination” are mandatory.

Shortly after the passage of the Act, the Board, with Martin S. Kaplan as its Chair, made
significant strides towards implementing the requirements of the Act, including the “competency
determination.” The Kaplan Board approved the retention of a consultant to develop a
comprehensive assessment system for schools and students based on a “variety of assessment
instruments,” including portfolios assessments, as expressly required by the Act. The Kaplan
Board interpreted the Act as providing the Board with no authority or discretion to vary or
eliminate the terms and requirements of the “competency determination.”

In early 1996, Dr. John Silber succeeded Mr. Kaplan as the Chair of the Board. The new
Board immediately repudiated many of the accomplishments of the prior Board, thus
significantly delaying the reforms demanded by the Act. For example, the Silber Board revised
and rewrote the “curriculum frameworks” of the prior Board. The Silber Board then ignored its

statutory obligation to adopt a student assessment system using a “variety of assessment

% The concept of “authentic” assessment set forth Section 11 is a method of student evaluation based on student
performance of real-world tasks requiring meaningful application of essential knowledge and skills. A “Portfolio”
assessment is a technique of evaluating student performance based on a review of a systemic collection of the
student’s work product collected over an extended time period.

3



instruments” to effectuate “authentic and direct gauges of student performance.” Rather, it chose
to develop a single, standardized “high stakes” test as a graduation requirement, in violation of
the Act.

In early 1999, James A. Peyser succeeded Dr. Silber as Chair of the Board. The Peyser
Board continued to delay the reforms required by the Act by rewriting and revising the existing
“curriculum frameworks.” For example, it did not issue the revised history and social science
framework until October 2002, almost eight years after the Act’s deadline. The Peyser and
Silber Boards’ constant revision of the “curriculum frameworks” frustrated their intended use as
pedagogical approaches for assisting student learning and inexcusably delayed their
implementation in schools to the detriment of students.

Given the Board’s protracted delays in finalizing the “curriculum frameworks,” it was
imperative that the Board focus on its statutory and constitutional duty to ensure the
effectiveness of curriculum and teaching necessary to enable all students to learn the new
rigorous academic standards. Instead, the Peyser Board and the Commissioner of Education,
David P. Driscoll, chose to drive the education system in Massachusetts by using the “hammer”
of a single “high stakes” test — the MCAS exam. Contrary to the Act, the Board and the
Commissioner implemented a philosophy of holding students accountable for the failures of
adults, schools, and districts responsible for teaching them, as well as the Board’s own delays.

Initial MCAS exam results revealed a statewide education crisis demanding responsible
state education officials to hold schools and educators responsible rather than sacrificing the

futures of thousands of students. For example, in 2000, 8" grade MCAS exam science scores



indicated that over 66% of the state’s school districts had failure rates exceeding 20%. In 2001,
8™ grade MCAS exam history scores showed that over 87% of the state’s schools had failure
rates exceeding 20%. And in 2002, 8" grade MCAS exam history scores revealed that over 77%
of the state’s schools had failure rates exceeding 20%. High failure rates of students in grades 8
and 10 across the state on the math and English sections of the MCAS exam provided additional
cogent proof of the education crisis.

The MCAS exam results did not deter the Board from using the MCAS exam as the sole
measure of student performance in violation of the Act. Nor did the Board even consider
delaying the use of the “high stakes” exam until it addressed the obvious curriculum and
teaching problems in the schools. The Board did realize, however, that the inclusion of all seven
“core subjects” on the MCAS exam would result in the mass failure of public school students, a
politically untenable result, particularly since the state already had expended over $20 billion in
seven years on education reform. Faced with (1) a statutory obligation to hold schools and
districts accountable for effective teaching and learning in all seven subjects, (2) extraordinarily
high student failure rates in several “core subjects,” and (3) political pressure to produce
acceptable results, the Peyser Board decided to cover-up its failures to implement the Act and
education reform by manipulating the “competency determination.”

The Board chose to abrogate its mandate under the Act by unilaterally reformulating its
legal obligations through an illegal regulation. On January 25, 2000, the Board promulgated 603

C.M.R. § 30.03, which requires members of the Class of 2003 to pass the math and English



sections of the MCA'S exam to satisfy the requirements of the “competency determination”

necessary to graduate.



The Plaintiffs Will Succeed On The Merits

The plaintiffs will succeed on the merits because the regulation irreconcilably conflicts
with the Act, which rendersit ultra vires, void and unenforceable. First, the regulation
eliminates five of the seven mandatory “core subjects’ on which the “competency
determination” must be based. Second, it requires students to pass asingle “high stakes’
assessment instrument to graduate, thereby contravening the Act’ s express requirement that
student competency be measured by a*“variety of assessment instruments” employing the use, as
much as practicable, of “work samples, projects and portfolios’ to “facilitate authentic and direct
gauges of student performance.”

Significantly, the Board intentionally issued the regulation with knowledge that it had
absolutely no authority or legal right to do so. In the months preceding the issuance of the
regulation, the Board repeatedly and publicly admitted that a legislative amendment was
necessary to change the law in the manner set forth in the regulation. In fact, the state education
officials directly participated in proposing legislative amendments to change the “ competency
determination.” Those efforts were unsuccessful, as the Legislature did not enact any of the
proposed amendments. Thus, by their own admission, the promulgation of 603 C.M.R. § 30.03
was ultra vires.

The Regulation’s Subversion Of Education Reform

The implementation of 603 C.M.R. 8§ 30.03 has had a del eterious impact on the quality of

education that students have received, particularly those attending under-performing schools.

The regulation has created an incentive for schools and districts with high MCAS exam failure



rates to narrow their curricula and focus instruction on math and English to the exclusion of the
other “core subjects.” Similarly, the regulation has caused teachers to “teach to the test,” which
may result in increased test scores for some students, but has not enabled students to master the
content, knowledge and skills embodied in the “curriculum frameworks” or to develop critical
thinking skills.

The regulation has further undermined the Act’s mandatory school accountability system
and the Act’s fundamental goal of improving student performancein all seven * core subjects”
included in the “competency determination.” The state education officias currently use MCAS
exam results only in math and English as the primary criterion to determine whether a school or
district is “under-performing,” “chronically under-performing,” in need of “targeted assistance,”
acandidate for a“Panel Review” or required to submit an “MCAS success plan.”*

Since at least 2000, MCAS exam resultsin history, social science, science and
technology reved that literally hundreds of schools throughout the state are “under-performing”
or “chronically under-performing.” Y et the defendants have failed to properly designate those
schools and provide them with targeted assistance as required by law. Consequently, there has
been no focus on improving the effectiveness of curriculum and teaching at schools and districts
with high MCAS exam failure rates in “ core subjects’ other than math and English. The
implementation of the regulation, therefore, militates against the goals of education reform, and

Is antithetical to the purpose and intent of the Act.

* An “under-performing” school is one that consistently fails to improve the academic performance of its students.
A “panel review” isan inquiry of aschool by a group appointed by the Commissioner of Education to determine
whether the school is *“under-performing.”
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The state education officials’ implementation of their self-created version of education
reform, as exemplified in 603 C.M.R. 8 30.03, also has perpetuated a two-class educational
system. Students in urban schools are suffering egregious MCAS exam failure rates, particularly
when compared to those attending suburban schools. Moreover, students in wealthy suburban
schools are receiving a full, comprehensive education, while those in less affluent areas are
receiving a limited and defective education focusing mainly on math and English. This two-
tiered educational system violates not only the language and purpose of the Act but also the
Massachusetts Constitution. Sadly, the Massachusetts public school system, despite the
expenditure of over $26 billion dollars during nine years of education reform, is in the same
state of disarray that existed before education reform, and remains an unequal school system
devoid of accountability.

Irreparable Harm To Students

The plaintiffs will be irreparably harmed if the Court does not enjoin the implementation
of 603 C.M.R. 8 30.03. The consequences for these students will be harsh, cruel and permanent.
The futures of many young people will be crippled as they approach adulthood. The dreams and
aspirations of those who intend to attend college will be shattered. Doors will be closed to
countless job opportunities requiring applicants to have a high school diploma. Many students
suffer depression, anxiety and fear, and constantly worry about the imminent “judgment day”
and the grim prospects that lie ahead. Others simply yearn to celebrate that once-in-a-lifetime
moment of walking across the stage on graduation day in front of family and friends and being

handed a diploma. The consequences for our society are equally troubling. Parents, educators



and even law enforcement officials have grave concerns about how we will assimilate so many
people with limited educational and employment opportunities. The Court should not permit this
injustice to occur. The separation of powers doctrine requires that the defendants be enjoined
from enforcing or using 603 C.M.R. § 30.03 in any fashion.

STATEMENT OF FACTS

l. UNEQUAL CONDITIONSIN THE PUBLIC SCHOOLSTHATLEDTO
EDUCATION REFORM

A. Litigation Against State Education Officials Alleging | nequality Of Public
School Education

In the 1980s and early 1990s, unequal education pervaded the public school system of
Massachusetts. See McDuffy, 415 Mass. at 548-49. Schools in wealthy suburban towns such as
Brookline, Concord and Wellesley provided high quality education for their students. Id.
Schools in poorer urban cities such as Worcester, Brockton and Lowell were plagued by
overcrowded classes, limited resources and inferior learning conditions. 1d. Urban schools aso
suffered from inadequate teaching in science, social studies, mathematics, computers, reading
and writing. 1d. at 553-54, 616-17.> This stark disparity galvanized public school studentsin
poor communities to institute litigation against the Commonwealth asserting that their rights
under the Education Clause of the Massachusetts Constitution had been violated. Id. at 548-49.

B. The Advent Of Education Reform

® For example, as the Court noted in McDuffy, ““shortcomings in the history and social studies programs in the
Brockton public schools ... have severely undercut the system’s capacity to educate its students to understand the
society in which they live and to help students become enlightened participants in the democratic process as they
become adults ....” ” McDuffy, 415 Mass. at 554 n.13.
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In 1991 and 1992, while the McDuffy litigation was pending, education reform was the
primary public education issue, and severa groups filed education reform bills (Ex. A at 1 6).°
The Board of Education, with Martin S. Kaplan asits Chair and Dr. Madelaine Marquez as its
Vice-Chair, was a strong proponent and advocate of education reform and played an activerole
in the legislative process that resulted in the enactment of the Act on June 18, 1993 (Ex. A at
7). The Board provided those involved in the legislative process with input, assistance and
analysis of various aspects of education reform including standards for schools and students,
assessment of schools and students, accountability of schools and teachers to improve education,
organizational structure of schools and funding of education (Ex. A at 8). The Board aso
reviewed and analyzed the potential impact of the various education reform bills (Ex. A at 1 8).

C. The Supreme Judicial Court’'s Ruling |n McDuffy

On June 15, 1993, the Supreme Judicial Court issued its decision in McDuffy, in which it
ruled that the Education Clause of the Massachusetts Constitution imposes a “ duty [on the
Commonwealth] to provide an education for al of its children, rich and poor, in every city and
town of the Commonwealth at the public school level .. ..” Id. a 606. The Court further held
that “this duty is designed not only to serve the interests of the children, but, more
fundamentally, to prepare them to participate as free citizens of afree State to meet the needs and

interest of arepublican government, namely the Commonwealth of Massachusetts.” Id. The

® The exhibits cited in this memorandum are set forth in the Appendix of the Plaintiffsin Support of Their Motion
for aPreliminary Injunction.
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duty to properly educate all children in the Commonwealth, the Court ruled, lies squarely on the
executive and | egislative branches of the Commonwealth. 1d.”

The Court further ruled that the Education Clause required that an educated child must
possess at |east the seven following capabilities:

(1) sufficient oral and written skills to enable one to function in a complex
and rapidly changing civilization;

(i)  sufficient knowledge of economic, social, and political systems to enable
one to make informed choices;

(i)  sufficient understanding of governmental processes to enable one to
understand the issues that affect his or her community, state, and nation;

(iv)  sufficient self-knowledge and knowledge of one’s mental and physical
wellness;

(V) sufficient grounding in the arts to enable one to appreciate his or her
cultural and historical heritage;

(vi) sufficient training or preparation for advanced training in either academic
or vocational fields so as to enable one to choose and pursue life work
intelligently; and

(vii) sufficient level of academic or vocational skills to enable one to compete
favorably with one’s counterparts in surrounding states, in academics or in
the job market.

Id. at 618 (citation omitted). McDuffy made clear that under the Education Clause, a public

school education must be comprehensive and include a variety of subjects, especially history and

civics.

" Additionally, the Court held that “[w]hile the Commonwealth may delegate some of the implementation of the
duty to local governments, such power does not include the right to abdicate the obligation imposed on magistrates
and Legidatures placed on them by the Constitution.” 1d.
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. KEY PROVISIONSOF THE EDUCATION REFORM ACT

A. The Act’s Intent Of Providing A Quality Education To All Public School
Students To Prepare Them To Lead Full And Productive Lives

On June 18, 1993, just three days after the Court issued its opinion in McDuffy, the
Massachusetts Legislature responded to its constitutional obligation by enacting G.L. c. 69, 88 1,
et seq., the Education Reform Act. The Act is a sweeping statute aimed at overhauling and
improving the quality of the Commonwealth’s public school education. It is designed to ensure
that public school students receive the full and varied education required by the Education
Clause.

Echoing McDuffy, Section 1 of the Act declares that it is “a paramount goal of the
commonwealth to provide a public education system of sufficient quality to extend to all
children . . . the opportunity to reach their full potential and to lead lives as participants in the
political and social life of the commonwealth and as contributors to its economy.” Supporting
McDuffy’s requirement that all children receive a high quality education, the express “intent” of
the Act is to ensure:

1) that each public school classroom provides the conditions for all

pupils to engage fully in learning as an inherently meaningful and
enjoyable activity without threats to their sense of security or self-

esteem,

@) a consistent commitment of resources sufficient to provide a high
quality public education to every child,

3) a deliberate process for establishing and achieving specific
educational performance goals for every child, and

4) an effective mechanism for monitoring progress toward those goals
and for holding educators accountable for their achievement.

13



G.L. c. 69, 8 1 (emphasis supplied). Educator accountability, both state and locdl, is a central

element of the Act.®

8 See Massachusetts Fed’n of Teachers v. Bd. of Educ., 436 Mass. 763, 765 (2002) (“[a]n important focus of the Act
is the accountability of teachers, schools, and school districts for student performance”).
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B. The Defendants’ Statutory Obligation To Develop “Academic Standards”
And “Curriculum Frameworks” For Eight “Core Subjects”

1. “Academic Standards” For Eight “Core Subjects”

Section 1D of the Act requires the Board to direct the Commissioner of Education to
“institute a process to devel op academic standards in the core subjects of mathematics, science
and technology, history and social studies, English, foreign languages and the arts” for grades
kindergarten through twelve (emphasis supplied).® The Legislature required content specificity
in only one of the eight “core subjects’ — history. Section 1D provides that the “ standards shall
provide for instruction in at least the major principles of the Declaration of Independence, the
United States Constitution, and the Federalist Papers.” The Act’s specific focus on history aligns
with the ruling in McDuffy that the Commonwealth must provide all students with an education
that will prepare them to participate “as free citizens of afree state to meet the needs and
interests of arepublican government ...." McDuffy, 415 Mass. at 606.%° Under Section 1D(i) of
the Act, the Board was required to establish “academic standards” in the eight core subjects by
no later than January 1, 1995.

2. “Curriculum Frameworks’ For Eight “ Core Subjects’

Section 1E of the Act requires the Board to direct the Commissioner to “institute a

process for drawing up curriculum frameworks for the core subjects covered by the [eight]

® Section 1D states that the academic “ standards shall clearly set forth skills, competencies and knowledge” that all
students are expected to possess at the conclusion of individual grades or clusters of grades. G.L. c. 69, § 1D.
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academic standards provided in section one D.” Section 1E states that the “curriculum
frameworks’ shall “provide sufficient detail to guide the promulgation of student assessment
instruments.” Under Section 1E, the Board was required to establish “curriculum frameworks’
in mathematics, science and technology, history and socia science, English and foreign
languages by no later than January 1, 1995, and in the arts by no later than January 1, 1996.
Instruction in all eight “core subjects’ through the “curriculum frameworks” is not only
necessary to satisfy the Act, but also to satisfy the strictures of the Education Clause. On
January 31, 2000, the M assachusetts Attorney General acknowledged this point when it made the
following representation to the Supreme Judicial Court:
These [curriculum] frameworks implement McDuffy’ s description
of the capabilities which an educated child must possess in our
complex society, e.g. “sufficient knowledge of economic, social,
and political systems to enable students to make informed
choices;” “sufficient understanding of governmental processes to
enable the student to understand the issues that affect his or her
community, state and nation;” and “sufficient grounding in the arts
to enable each student to appreciate his or her cultural or historical
heritage[.]” McDuffy, 415 Mass. at 618 (Ex. B Tab 1 at 4).
C. TheBoard’'s Statutory Obligation To Develop A “ System” To Measure

The Perfor mance Of Schools And Students By A “Variety Of Assessment
Instruments’ Based On The Eight “ Core Subjects’

1. Assessment Of Public Schools' | mprovement Of Student Perfor mance
In The Eight “ Core Subjects’

19 Well before McDuffy and the passage of the Education Reform Act, the L egislature recognized the importance of
an education in history and civics. G.L. c. 71, 8§ 2 requiresthat “in all public elementary and high schools American
history and civics, including the constitution of the United States, the declaration of independence and the bill of
rights, and in all public high schools the constitution of the Commonwealth and local history and government, shall
be taught as required subjects for the purpose of promoting civic service and a greater knowledge thereof, and of
fitting the pupils, morally and intellectually, for the duties of citizenship” (emphasis supplied).
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Section 11 of the Act requires the Board to “adopt a system for evaluating on an annual
basis the performance of both public school districts and individual public schools.” As to
individual schools, Section 11 provides that the “system shall include instruments designed to
assess the extent to which schools and districts succeed in improving or fail to improve student
performance ....” G.L.c. 69, § 1I. That assessment is to be:

[D]efined by student acquisition of the skills, competencies and
knowledge called for by the academic standards and embodied in
the curriculum frameworks established by the board pursuant to
sections one D and one E in the areas of mathematics, science and
technology, history and social science, English, foreign languages
and the arts, as well as by other gauges of student learning judged
by the board to be relevant and meaningful to students, parents,
teachers, administrators, and taxpayers.” G.L. c. 69, 811 (emphasis
supplied).

2. The Statutory Requirement That The System Employ A “Variety
Of Assessment Instruments” To Assess Whether Students Meet
The “Academic Standards” In The Eight “Core Subjects”

Section 11 of the Act provides that the overall assessment *“system shall be designed both
to measure outcomes and results regarding student performance, and to improve the
effectiveness of curriculum and instruction.” G.L. c. 69, § 11. As to the structure of the student
assessment system, Section 11 mandates that the assessment system ““shall employ a variety of
assessment instruments on either a comprehensive or statistically valid sampling basis.” G.L. c.
69, 8§ 11 (emphasis supplied). An *“assessment instrument,” as used in the education field and in

the Act, means a test or an examination (Ex. A 1 26).** Section 11 also requires that “[s]uch

A question on an “assessment instrument,” test or examination is commonly known in the education field as an
“item” (Ex. A 1 27). In fact, the Department of Education publishes past MCAS exam questions on its website and
refers to those questions as test “items” (Ex. B Tab 3).
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[assessment] instruments shall be criterion referenced, assessing whether students are meeting
the academic standards described in this chapter.” Section 1l further dictates that:
As much as practicable, especialy in the case of students whose
performance is difficult to assess using conventional methods, such
instruments shall include consideration of work samples, projects
and portfolios, and shall facilitate authentic and direct gauges of
student performance. G.L. c. 69, § 1l (emphasis supplied).

Asto the assessment of students, the Board must conduct a “comprehensive diagnostic
assessment of individua students ... at least in the fourth, eighth and tenth grades ....” G.L.c.
69, 8 11. These “diagnostic assessments shall identify academic achievement levels of all
students....” G.L.c. 69, 8§ 1l. The Act thus requires the Board to conduct a comprehensive
assessment of all public school students for multiple purposes in the tenth grade in al eight core

academic subjects. See G.L. c. 69, 88 ID(i), 1.

D. The " Competency Deter mination” Of Students |n Seven “ Core Subjects’
As A Condition For Graduation

The Act also contains a standards-based high school graduation requirement for students
known as a*“ competency determination.” Section 1D(i) states that all public school students
must satisfy the requirements of a“competency determination,” based upon the tenth grade
student assessment, to graduate from high school. The Act requires that the “ competency
determination” shall be based on seven of the eight “core subjects’:

The “competency determination” shall be based on the academic
standards and curriculum frameworks for tenth graders in the areas
of mathematics, science and technology, history and social science,
foreign languages, and English, and shall represent a determination

that a particular student has demonstrated mastery of a common
core of skills, competencies and knowledge in these areas, as
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measured by the assessment instruments described in section one |
(emphasis supplied).?

Under Section 1D(i), the “competency determination” provision was not to be utilized as a
condition for high school graduation until September 1, 1998, at the earliest.

A critical aspect of the “competency determination” is the manner by which the
Legidature decided to measure student competency (Ex. A 125). Before the Legidature passed
the Act, several states already had public education laws requiring students to pass asingle “high
stakes’ test to graduate from high school (Ex. A 1 25). The Massachusetts Legislature, however,
opted to use an entirely different manner of assessing student competency for graduation (Ex. A
126). Rather than requiring studentsto pass asingle “high stakes’ test, the Legislature
specifically required that each student’s competency be measured by a“variety of assessment
instruments.” See G.L. c. 69, 88 1D(i), 1l (emphasis supplied). Sections 1D(i) and 11 provide
that, to receive a“competency determination,” al public school students must demonstrate a
certain level of competence in seven enumerated “ core subjects’ and as measured by a “variety
of assessment instruments” (Ex. A 11 27-28). The “competency determination” thus aligns with,
and is ancillary to, the student assessment requirementsin Section 1I.

Section 11 further requires that the manner by which students are evaluated must
“facilitate authentic and direct gauges of student performance.” G.L. c. 69, § 11. The concept of

“authentic” assessment, embodied in Section 11, is a method of assessment in which students are

2 Asoriginally enacted, the Act mandated that the “competency determination” was to be based on the following
six “core subjects’:  science, technology, history, social science, mathematics and English. See G.L. c. 69, § 1D
(1993), 1993 MASsS AcTsc. 71 § 29, amended by 1994 MASSACTS c. 317. In 1995, the Legislature amended
Section 1D(i) by adding the subject of foreign languages to the “competency determination.” 1994 MASSACTS c.
317. Theonly “core subject” omitted from the “competency determination” is the arts.
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asked to perform real-world tasks that demonstrate meaningful application of essential
knowledge and skills (Ex. A 129). “Authentic” assessment involves using portfolio
assessments, performances, open-ended exams and other assessment instruments to evaluate
performance on work and life skills (Ex. A 129). The use of a single assessment instrument to
evaluate student performance does not facilitate authentic assessment and direct gauges of
student performance as required by the Act (Ex. A 1 58).

. THE KAPLAN BOARD’S EARLY EFFORTS TO COMPLY WITH THE ACT

In April 1992, Governor William F. Weld appointed Martin S. Kaplan, Esg., who had
been a member of the Board since August 1991, to serve as the Chair of the Board (Ex. A | 3;
Def. Answer 1 90). Mr. Kaplan served as Chair from April 28, 1992 to January 23, 1996 (Ex. A
11 3; Def. Answer 1 90). In 1992, Governor Weld appointed Dr. Madelaine Marquez to serve as a
member of the Board (Ex. A. { 3). Dr. Marquez was the Vice-Chair of the Board from
September 1993 to the summer of 1996 (Ex. A { 3). Mr. Kaplan and Dr. Marquez thus were
both members of the Board and later its Chair and Vice-Chair respectively throughout the
formative years of education reform, which culminated in the passage of the Education Reform
Act.®®

During Mr. Kaplan’s tenure as Chair and Dr. Marquez’s tenure as Vice-Chair, the Board
acted with expediency and made significant strides towards implementing the statutory

requirements of the Act (Ex. A { 35; Def. Answer {1 12, 94). Within days of the enactment of

3 During the year preceding the enactment of the Act, the Kaplan Board worked extensively with the Legisature
and Governor Weld in connection with education reform in Massachusetts (Def. Answer §91). The Kaplan Board
reviewed proposed legidation, and provided significant input in the legidlative process (Ex. A 1 8).
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the Act, the Kaplan Board formed several committees based on the Act’s requirements for the
Board including the Committee to Implement the Education Reform Law (Ex. A | 34; Def.
Answer §92). The Kaplan Board developed statewide educational goals for all students and
“curriculum frameworks” in the eight “core subjects” (Ex. A 11 36-41). It also retained a
consultant to develop a comprehensive assessment system for schools and students based on a
“variety of assessment instruments,” including portfolio assessments, as required by the Act (Ex.
A 1 53; Def. Answer 1 94).

A. Adoption Of The “Common Core Of Learning”

In September 1993, the Kaplan Board convened the Commission on the Common Core of
Learning to draft educational goalsfor al public school studentsin Massachusetts (Ex. A 1 36;
Def. Answer 11 95). In July 1994, the Kaplan Board adopted the “M assachusetts Common Core
of Learning,” which set forth the educational goals and standards to be incorporated in
“curriculum frameworks’ as contemplated by Sections 1D and 1E of the Act (Ex. A 1 37).

B. Development Of “ Curriculum Frameworks’ In The Eight “ Core Subjects’

In March of 1994, the Kaplan Board established “ curriculum framework” devel opment
committees to develop statewide standards for learning in math, English, science and technology,
history and socia science, foreign languages and the arts (Ex. A 139; Def. Answer 1 101). By
mid-1995, the committees had prepared draft “curriculum frameworks” for all eight “core
subjects’ and an additional “curriculum framework” in the subject of health (Ex. A 1 40; Def.
Answer 1105). On December 12, 1995, the Kaplan Board adopted “curriculum frameworks’ in

math, science and technology, the arts, health and foreign languages (Ex. A §41; Def. Answer |
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105). In January 1996, the Kaplan Board released those “curriculum frameworks’ to the public

and to schools (Ex. A 141).
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C. The Kaplan Board’'s Efforts To Develop A “Variety of Assessment
Instruments’ To Facilitate “ Authentic And Direct Gauges Of Student
Perfor mance”

1. The Request For Proposals For The MCAS

In 1994 and 1995, the Kaplan Board began gathering information regarding the
development of a“variety of assessment instruments’ to “facilitate authentic and direct gauges
of student performance” as required by Sections 1D(i) and 11 of the Act (Ex. A 142; Def.
Answer 1106). On October 10, 1994, the Department of Education (the “Department”) issued a
Request for Proposals (the “RFP’) for the Massachusetts Comprehensive Assessment System
(Ex. A 1143-44; Def. Answer 1 107). The RFP sought a contractor to assist in the design,
development, administration, analysis and reporting of the statewide assessment program
mandated by the Act (Ex. A 143). The RFP sought proposals to assist the Department in
designing an annual assessment system that:

€) identifies the academic achievement levels of all students in the fourth,

eighth, and tenth grades in the areas of English/language arts,
mathematics, science and technology, and history and social studies;

(b) provides a basis for awarding a competency determination to tenth graders

as a requirement for graduation (beginning with the Class of 1999) in the
areas of mathematics, science and technology, history and social studies,
and English/language arts* — the competency determination certificate
indicates that a student has demonstrated a core of skills, competencies
and knowledge as defined by the Commonweath’s Common Core of

Learning and Curriculum Frameworks in these aress,

(© assesses the extent to which schools and districts improve or fail to
improve student performance ... in the areas of mathematics, science and

14 When the RFP was submitted, the “core subject” of foreign languages was not yet a requirement of the
“competency determination.”
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technology, history and social studies, English/language arts, as well as
foreign languages, the arts and health;

(d) reports results and provides information to improve the effectiveness of
curriculum and instruction and to compare student performance over time
and among schools and school systems in the Commonwealth;

(e employs a variety of assessment techniques on either a comprehensive or

statistically valid sampling basis, including, to the extent that it is feasible
and reliable, authentic and direct gauges of student performance (e.g.,
constructed-response items, performance tasks, work samples, projects
and portfolios) .... (Ex. A { 44) (emphasis supplied).

The RFP stated that to “satisfy the requirements of the Commonwealth’s Education
Reform Act, the Department envisions a comprehensive assessment system comprised of three
major components”: (1) a primary component of an on-demand assessment in grades 4, 8 and 10
to assess students, schools and districts in English/language arts, mathematics, science and
technology, and history and social science; (2) a secondary component to assess schools and
districts in the arts, foreign languages and health; and (3) a portfolio assessment component to
promote reforms at the classroom level and to supplement or replace the on-demand assessment
program providing valid and reliable results for students, schools, and districts (Ex. A ] 45).

As to the “Portfolio Assessment Component,” the RFP stated that it should be designed,
developed, field tested and refined for English and math by June 30, 1996, and for science and
social studies by June 30, 1997 (Ex. A 1 46). In a section entitled “Uses of Portfolio
Assessments,” the RFP stated:

The Education Reform Law clearly mandates a comprehensive
assessment system that makes use of authentic and direct gauges
of student performance. The Department is interested in taking a
leadership role in assisting schools in developing and

implementing portfolio assessment systems. The Department has
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begun work in this area through its participation in the New
Standards Project and other initiatives (Ex. A § 47) (emphasis
supplied).

2. The First Annual | mplementation Report

In the fall of 1994, the Kaplan Board and the Department issued their “First Annual
Implementation Report” (Ex. A 1 48). The report detailed the state’s accomplishments in the
first year of education reform and its goals for the second year (Ex. A 1 48). In the section of the
report regarding “Statewide Student Assessments,” the Kaplan Board distinguished the
Massachusetts Educational Assessment Program, a previously used student assessment, from the
“new student assessment” under the Act, which “call[ed] for a much more comprehensive
approach including portfolio evaluations, performance tasks, and other more authentic
assessment techniques (Ex. A 1 49) (emphasis supplied). In the Report, the Board and the
Department defined the term *“*authentic assessment (for students)” as follows:
Portfolio assessments, performance evauations, open-ended
exams, and other assessment instruments used to evaluate student
performance on those work and life skills embodied in the
Common Core of Learning (Ex. A 150).

The Board and the Department further defined the term “ portfolio assessments’ as follows:
A technique of evaluating student authentic performance based on
the review of a series of distinct activities usualy collected over an
extended period of time and scored according to established
standards (Ex. A 150).

3. The Master Five Year Plan

In March of 1995, the Board further confirmed its interpretation of the Act’s requirement

that a*“variety of assessment instruments’ be used to “facilitate authentic and direct gauges of
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student performance” inits“Five Year Master Plan,” which it prepared pursuant to G.L. c. 69, §
1A (Ex. A 51). “Initiative #3: School-Based pK-12 Authentic Assessment” of the “Five Y ear
Master Plan” stated the following:

The new assessment will strive towards a goal of authenticity by
incorporating essay, problem solving, and other open ended
guestions in place of multiple choice. Thereis, however, a limit to
how authentic an assessment can be if it focuses on how a student
performs at a single sitting. Other, more authentic, approaches to
student assessment will utilize techniques such as interdisciplinary
projects and student portfolios to measure the development of
students' skills in real life situations over an extended period of
time. While this approach is arguably a more accurate measure of
higher order thinking skills, it is more difficult to standardize the
results.

Over the past three years, the Department has initiated three pilot
projects to explore school-based, standardized authentic
assessment:  the New Standards Project, Harvard Education
School’s Project Zero, and the early childhood portfolio
assessment system. Over the next few years, teachers capacity to
use these new assessment techniques will be expanded through a
major statewide commitment to professiona development
activities linked to the Curriculum Frameworks (Ex. A § 51)
(emphasis supplied).

In late 1995, pursuant to the RFP Process, the Kaplan Board approved the retention of Advanced
Systems in Measurement and Evaluation, Inc. to devel op a comprehensive assessment system as
contemplated by the Act (Ex. A 153).

V. THE SILBER BOARD'SDECISIONTO USE THE MCASEXAM ASTHE SOLE

MEASURE OF STUDENT PERFORMANCE FOR THE “COMPETENCY
DETERMINATION”

In February 1996, Governor Weld appointed Dr. John Silber to succeed Mr. Kaplan as

the Chair of the Board (Ex. B Tab 4 at 1; Def. Answer 1 13, 123). Dr. Silber served asthe
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Board’s Chair from March 1996 to early 1999 (Ex. B Tab 5; Def. Answer {1 123, 148). The
Silber Board immediately rescinded many of the Kaplan Board’s accomplishments, including the
Common Core of Learning and the “curriculum frameworks” (Ex. B Tab 4 at 2, Tab 6 at 9).

A. Rejection Of The “Common Core Of Learning”

In the spring of 1996, the Silber Board rejected the Common Core of Learning, which
had been praised by educators, legislators and the public, and was a maor achievement of the
Kaplan Board (Ex. B Tab 4 at 2-3; Ex. A 1 39; Def. Answer § 127). Dr. Silber felt otherwise,
and characterized the Common Core of Learning as a “vacuous document full of educationese
incapable of incorporating guidance on what one must be learning” (Ex. B Tab 4 at 2).

B. Delay In The Implementation Of The “Curriculum Frameworks”

The Silber Board also rejected the original “curriculum frameworks,” and extensively
revised them (Ex. B Tab 4 at 3, Tab 6 at 9). In February 1997, over two years after the date by
which the Board was required to issue the “curriculum frameworks,” the Silber Board finally
released the English “curriculum framework” to schools and the public (Ex. B Tab 7). In
September 1997, almost three years after the date by which the Board was required to issue the
“curriculum frameworks,” the Silber Board released the history and social science “curriculum
framework” to schools and the public (Ex. B Tab 7). In the fall of 1997, Dr. Silber announced
that new committees would be soon appointed to review and revise the prior Board’s
“curriculum frameworks” in the subjects of the arts, health education and foreign languages (EX.

B Tab 8 at 2; Def. Answer  132). The revision of the “curriculum frameworks” generated
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substantial debate and controversy within the Board, which further delayed their implementation
in the schools (Ex. B Tab 4 at 3, Tab 6 at 9).

Asadirect consequence of the Silber Board' s palicies, relations between the state and the
field became laden with conflict (Ex. B Tab 6 at 3). According to areport issued by the

M assachusetts Education Reform Review Commission:*®

The initial participatory process had built a cohort of educators
who were excited about the Frameworks and looking forward to
implementing them in their classrooms. After the abrupt changes,
these educators felt betrayed and viewed the Frameworks as an
unwelcome state mandate. As a result of the shift in policy and
reduction of input from the field, many educators have come to
believe that the state’'s goals for MERA have been unstable and
subject to capricious change (Ex. B Tab 6 at 31-32).

C. Abrogation Of The Act’s Requirement That A “Variety Of Assessment
Instruments’ Be Used To “ Facilitate Authentic And Dir ect Gauges Of
Student Perfor mance’

In 1996, the Silber Board summarily repudiated the Act’s requirement that student
performance be evaluated by a system employing a“variety of assessment instruments” to
facilitate authentic and direct gauges of student performance (Ex. B Tab 9 at 2). Rather, afocal
point of the Silber Board became the use of asingle, “high stakes” standardized test asa
condition for graduation (Ex. B Tab 9 at 2, Tab 10 at 1-2).

On June 18, 1996, Dr. Silber urged the Board to approve the use of a standardized, “ off-
the-shelf” test while a new statewide test was being designed (Ex. B Tab 9 at 24). At ameeting
on September 24, 1996, the Silber Board agreed to utilize asingle “high stakes” standardized

exam as arequirement for high school graduation (Ex. B Tab 10 at 1). The Silber Board's

28



discussions at these meetings make clear that it never seriously considered using portfolio
assessments or any other authentic assessment practices as required by the Act, thereby
abandoning the Kaplan Board' s efforts to comply with the law (Ex. B Tabs 9, 10).

Moreover, contrary to the Act’s requirement of “authentic” assessment, on November 18,
1996, Dr. Silber advocated that the state administer the GED exam to all high school seniorsin
March or April of 1997 (Ex. B Tab 12 at 2). On November 18 and December 11, 1996, the
Silber Board voted in favor of Dr. Silber’s recommendation (Ex. B Tab 12 at 2, Tab 13 at 15).
But in the face of extreme public pressure, on January 15, 1997, the Silber Board rescinded its
vote (Ex. B Tab 14 at 1).°

In late 1996, Dr. Silber advised the Board that the Governor and the Legislature had
voiced concerns about delays in education reform (Ex. B Tab 13 at 3). Shortly thereafter, on
February 10, 1997, the Silber Board voted to authorize Advanced Systems to develop a
standardized test in English, history and socia science (Ex. B Tab 16 at 2). Dr. Silber stressed
that the Board could save time and money by using existing national, standardized exams (Ex. B
Tab 16 at 3). On May 1, 1998, the Department issued a memorandum to the public to explain
the MCAS exam (Ex. B Tab 17). Although the MCAS exam had not yet been administered and
the “curriculum frameworks” were in limbo, the memorandum neverthel ess pronounced that the
MCAS exam would be used as a graduation requirement for the Class of 2003 (Ex. B Tab 17

a 7).

> The Education Reform Review Commission was created by the Massachusetts Legislature to monitor education
reform and the implementation of the Education Reform Act. See St. 1993 ¢. 71, § 79; Def. Answer 1 16.

16 At ameeting on October 8, 1997, Dr. Silber again recommended that the Board consider administering a
statewide test to 12" grade students, and denying diplomas to those who failed the test (Ex. B Tab 15 at 2).
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In May 1998, students enrolled in grades 4, 8, and 10 took the MCAS exam for the first
time (Ex. B Tab 18). The exam results were not used to determine whether students satisfied the
requirements of the “ competency determination” (Ex. B Tab 17 at 3-4). While “curriculum
frameworks’ had been developed for al seven mandatory subjects (Ex. B Tab 7), the state
education officials included only English, math, science and technology on the MCAS exam (Ex.
B Tab 18 at 1). They omitted the mandatory “core subjects’ of history, socia science and
foreign languages (Ex. B Tab 18 a 1). Theresults of the May 1998 MCAS exam indicated that
a high percentage of studentsin grades 8 and 10 performed at the “Failing Level” (Ex. B Tab 18
at 4).

V. THE PEYSER BOARD'SATTEMPT TO CIRCUMVENT ITSSTATUTORY
OBLIGATIONSBY ALTERING THE “COMPETENCY DETERMINATION”"

A. The Peyser Board’s Commitment To Using A Single, “High Stakes’ Exam
As A Graduation Reguirement

In early 1999, Governor Argeo Paul Cellucci appointed James A. Peyser to succeed Dr.
Silber as the Chair of the Board (Ex. B Tab 5; Def. Answer | 14). Mr. Peyser had been a
member of the Board since April 1996, while Dr. Silber was the Chair (Ex. B Tab 19 at 1). From
late March 1999 to the present, Mr. Peyser has been the Board’s Chair (Ex. B Tab 5). The
Peyser Board, like the Silber Board, renounced the Act’s requirements and endorsed the use of a
single, “high stakes,” standardized exam to evaluate student performance (Ex. B Tab 20 at 14).

B. Continued Delay In The Implementation Of The “Curriculum Frameworks”

When Mr. Peyser became Chair, “curriculum frameworks” existed in all “core subjects”

(Ex. B Tab 7). The Peyser Board, however, continued to revise, edit and rewrite the majority of
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them (Ex. B Tab 7).” The Peyser Board released revised “curriculum frameworks” to schools
and the public on the following dates: (1) English — August 1999; (2) math — November 2000;
(3) science and technology — May 2001; and (4) history and social science — October 2002 (Ex.
B Tab 7).

The Peyser Board’s revision of the “curriculum frameworks” further delayed the
implementation of the new “frameworks” in the schools, which undermined the Act’s critical
lynchpin of standards-based education reform (Ex. B Tab 21 at 15-16). The failure to finalize
the “curriculum frameworks” prompted the Education Reform Review Commission to chastise
the Board in its Annual Report 2001:

The fact that the frameworks are not yet finalized is causing great
frustration in the field. In fact, there is a widespread perception
that the frameworks continue to change. This is most likely
because the revision process has been very time consuming and, at
times, contentious . . . . It is imperative that the History/Social
Sudies Framework be completed and that the frameworks are not
changed again for five years (Ex. B Tab 21 at 16) (emphasis in

original).

C. The Peyser Board’s Failure To Assess Student Performance In
All “Core Subjects” As Required By The Act

Although the majority of the “curriculum frameworks” had been completed since January

1996, the Peyser Board failed to implement assessments of studentsin all the “ core subjects” in

' The Act required that “curriculum frameworks’ be developed by January 1, 1995. While the Legislature
provided that the Board “shall develop procedures for updating, improving or refining” the “curriculum
frameworks,” G.L. c. 69, § 1E, it did not authorize the Board to thrust the entire system of education reform into
suspended animation and chaos while it tinkered with previoudy issued frameworks over a period of several years,
which, in fact, occurred here.

18 As noted, “curriculum frameworks” in foreign languages, mathematics, science, technology and the arts were
released in January 1996. The “curriculum framework” in English was issued in February 1997, and the
“curriculum framework” in history and social science wasissued in September 1997 (Ex. B Tab 7).
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the mandatory grades (4™, 8" and 10™). The MCAS exam administered in May of 1999 assessed
studentsin grades 4, 8 and 10 on only four “core subjects’ — English, math, science and
technology (Ex. B. Tab 22). The mandatory “core subjects’ of history, social science and
foreign languages were intentionally omitted for grades 4 and 10; grade 8 students were tested in
history and socia science (Ex. B Tab 22).

The results of the 1998 and 1999 MCAS exams indicated that very high percentages of
studentsin grades 8 and 10 performed at the “Failing Level.” The results made clear that
unacceptably large percentages of students would not pass the standardized exam if it included
all “core subjects’ required by the statutory “competency determination”:

1998 M CAS ExAM FAILURE RATE

MATHEMATICS ENGLISH SCIENCE/TECHNOLOGY
GRADE 8 42% 14% 41%
GRADE 10 52% 28% 36%

1999 MCAS ExAM FAILURE RATE

MATHEMATICS ENGLISH SCIENCE/TECHNOLOGY HISTORY
Grade 8 40% 13% 45% 49%
Grade 10 53% 32% 38% Not Tested

(Ex. B Tab 18 at 4, Tab 22 at 4-5). Undeterred by the exam results, the Peyser Board remained
staunchly committed to administering the MCAS exam as asingle, “high stakes” exam to the

Class of 2003 as a graduation requirement (Ex. B Tab 17 at 7, Tab 20 at 4).
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D. The Peyser Board’s Elimination Of Five“ Core Subjects’ From The
“ Competency Deter mination”

1. The Defendants Admissions That They Had No Statutory Authority
To Eliminate“ Core Subjects’” From The " Competency
Deter mination”

By mid-1999, the Board faced a serious predicament concerning the implementation of
the “competency determination” as a graduation requirement. Although the Act required the
“curriculum frameworks’ for al “core subjects’ to be finalized by January 1, 1995, they were in
astate of flux due to the Board’s constant revision of them. By law, the “curriculum
frameworks’ were supposed to provide educators with critical guidelines for curricula and
teaching. Moreover, the “variety of assessment instruments’ to measure the “ competency
determination” were to be aligned with the “curriculum frameworks.” But the delay in finalizing
the “curriculum frameworks” made it impossible for educators to design curricula aligned with
the “curriculum frameworks.” Similarly, the test contractor did not develop the requisite
assessment instruments. The Board’ s failure to perform its statutory duties made it impossible
for each student member of the Class of 2003 to meet the “competency determination” in each of
the seven “ core subjects’ as expressly required by law.

Three additional factors exacerbated this problem. First, both the Silber and Peyser
Boards aready had publicly committed to administering the MCAS exam to the Class of 2003 as
agraduation requirement. Second, student results on the MCAS exam in the “core subjects’ for
which assessments had been administered revealed egregious statewide failure rates, particularly
in history and science. Third, the public and the Legis ature, which had approved the
expenditure of over $20 billion in education reform, were increasingly concerned about the
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Board' s delays in implementing steps necessary for effecting education reform as evidenced by
improved student outcomes.

The Board also knew that if it administered the MCAS exam to the Class of 2003 as a
graduation requirement in seven “core subjects,” there would be mass student failure — an
untenable political result. The only sensible, fair and legal course to take was to delay
application of the “ competency determination” until such time as the state met its affirmative
obligations as set forth in the Act. Instead, the Board remained stubbornly devoted to using the
MCAS exam as a graduation requirement for the Class of 2003.

In an attempt to avert mass student failure, while giving the public appearance of moving
forward with the implementation of education reform, the Board devised a plan to manipulate the
“competency determination” to suit its own needs. The Board decided to eliminate al of the
“core subjects’ from the exam except two — math and English. The major wrinkle with the plan
was that the Board knew that it had no discretion or any authority to change the mandates of the
“competency determination” which had been established by the Legislature.

In the summer and fall of 1999, the Peyser Board and the Commissioner conducted a
series of meetings to address the necessity of obtaining alegisative amendment to the law. The
Peyser Board first addressed the topic at a meeting on July 20, 1999, in the context of a
discussion regarding the submission of the revised science “ curriculum framework” to the public
(Ex. B Tab 23 at 11-12). Commissioner Driscoll raised a concern regarding the sequencing of
curriculum since the science “ curriculum framework” encompassed biology, chemistry and

physics, and the Legislature required that students be assessed in the 10" grade, after only two
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years of high school (Ex. B Tab 23 a 11). He commented that the problem could be solved if
the assessment were moved to the 11" grade, but acknowledged that legislative action would be
necessary:

[I]f we moved the assessment to the 11" grade, it seems to solve
everything. The problem is | don’t see that we have that right
because, of course, we are obligated under the law to provide a
minimum competency exam at grade 10 in the four subject areas.*®

Now, this Board may and | may be quite willing to make this
recommendation to have this Board seek a legislative change if
that be the case (Ex. B Tab 23 at 11) (emphasis supplied).

The topic resurfaced on September 27, 1999, when the Peyser Board held a “Special
Meeting” to discuss the “competency determination” (Ex. B Tab 20). The Board engaged in the
following colloquy during which it concluded that a “legislative change” was necessary to alter
the number of subjects to be included in the “competency determination”:

THE CHAIRMAN [PEYSER]: Why don’t we open it up for
discussion or comment from any Board members. Again, let’s
focus first on the number of subject areas which should be
included in the competency determination.

MR. IRWIN: David, when the law was put into effect, they did
specify that mathematics, science and technology, history and
social science, foreign languages and English be tested. How
would that stand if we changed that around and didn’t do
everything that the law called for?

COMMISSIONER DRISCOLL: That’s right, that was what was
envisioned. First the four subjects when the law passed, and then
foreign language was added. Because of issues that have been
outlined here, people are talking about narrowing it down to a

9 Commissioner Driscoll’s statement that the “competency determination” was limited to four subjects was
erroneous. Section 1D(i) clearly states that the “competency determination” must be based on seven “core
subjects.”
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couple of areas. So it may be that we need to see a legidative
change. Of course this would be for the Class of 2003, beginning
with the 10th grade of 2001.

MR. IRWIN: Right. My question is more specific, do we need a
legislative change?

COMMISSIONER DRISCOLL: | think we probably do because
as you suggest, the law stated four areas, and then a fifth.

THE CHAIRMAN: | would like to add that the intent to capture
al five subject areas has not changed, and our obligation is to
proceed down that path towards full implementation of the five
subject areas. The question is really one of timing and transition.
To the extent that we’re moving from a lower threshold towards a
higher threshold, I think we’re on safe ground. | would agree with
the Commissioner, however, that it would be in everyone’s best
interest to clarify this, if we could, through legislative change.

DR. THERNSTROM: Jim or Dave, have you begun discussions
about such a legislative change with the relevant players?

COMMISSIONER DRISCOLL: Yes.
DR. THERNSTROM: And what is the response?

COMMISSIONER DRISCOLL: | think people are receptive to
that idea. They understand the practicalities.

DR. THERNSTROM: Then could we today make a decision that
takes the form of a recommendation for legislative change if that is
indeed required?

COMMISSIONER DRISCOLL: Yes.

DR. THERNSTROM: s that what you would like to come out of
the meeting today?

COMMISSIONER DRISCOLL:  Absolutely. If there’s a

consensus of the Board, then clearly we would take that as a
recommendation and seek that change.
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THE CHAIRMAN: Procedurally, we can do that tomorrow, not
today. There is a section on the agenda tomorrow for legidative
proposals, and we can discuss that. In fact, that is something that
the Commissioner could aso report on, because there is a hill
that’ s been filed that would address this particular issue (Ex. B Tab
20 at 2-3) (emphasis supplied).?

The Board next discussed the concept of developing a plan of “phasing in” core subjects
at itsdiscretion (Ex. B Tab 20 at 2-3). Commissioner Driscoll suggested that there might be
legislative support for such a change in the law:

DR. SCHAEFER: | would like to suggest that we don’t consider
this as a proposal for legislative change, but as a fully developed
plan of phasing in all of it. We need to understand where we're
going with it a few years down the road so that everybody knows
when each additional subject will be phased in.

THE CHAIRMAN: So in addition to stating which subject areas
would be part of the initial competency determination, we should
establish some kind of schedule for rolling out the remaining five?

DR. SCHAEFER: Yes, soitisclear that thereisaplan for phasing
everythingin.

COMMISSIONER DRISCOLL: | should have answered Abby
more fully. She asked what the legidative reaction was, and my
sense from legidative leaders and the Governor’s Office is that
there is some interest in allowing a change. The change would be
to allow the Board to establish the subjects and the schedule. It

% |n fact, on August 30, 1999, State Senator Robert A. Antonioni filed Senate Bill Number 2137, which stated:

Section 1D of chapter 69, as most recently amended by chapter 317 of the acts of 1994, is hereby
further amended by striking in the first sentence of clause (i) of the fourth paragraph and
substituting in thereof the following sentence: - (i) The “competency determination” shall be based
on the academic standards and curriculum frameworks for tenth graders in the areas of
mathematics, science and technology, history and socia science, foreign languages, and English;
and shall represent a determination that a particular student has demonstrated mastery of a
common core of skills, competencies and knowledge in such of these areas as may be designated
by the board, as measured by the assessment instruments described in section 11 (Ex. B Tab 24)
(emphasis supplied).
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would leave it to the Board to establish the subject matter and the
years when the Board felt that they were ready to implement.
What | also sensed was that they felt the first determination should
still be for the Class of 2003. Recognizing that that’s not going to
change, | think people are receptive to changing the subjects, if the
Board feels that that’s the right thing to do (Ex. B Tab 20 at 3-4)
(emphasis supplied).

But the Board conceded that it could not perform its statutory obligation of implementing
the “competency determination” in the seven “core subjects’ because (1) severa “curriculum
frameworks’ had not been finalized due to the Board’ s continuous revision of them and its
ongoing debate concerning their content and (2) the mandatory assessments for the “core
subjects’ had not been completed (Ex. B Tab 20 at 4-6). Ultimately, the Peyser Board agreed
that the “ competency determination” for the Class of 2003 should include only math and
English, and should exclude the mandatory “ core subjects’ of science, technology, history, social
science and foreign languages:

THE CHAIRMAN: In terms of Abby's comments specifically
around English and math, does anyone else want to comment on
whether other subjects should be included?

DR. DELATTRE: Just one caveat, | don't disagree at all that it
ought to be limited to English and math at most. My remaining
concern is that the math examinations are in such disarray that
they may not be ready for administration either. The whole
examinations I’'m confident are ready for administration for stakes

are those in English. 1I’'m hopeful about math, but there’'s going to
have to be an awful lot of work done.

DR. THERNSTROM: That does suggest we can very quickly get
rid of the question of history, socia science and science and
concentrate on the issue of whether it’s math and English.

DR. DELATTRE: As far as 2003 goes — but | think Roberta is
right.
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DR. THERNSTROM: Absolutely. We're al in agreement on
that.

DR. THERNSTROM: We're al in agreement that we have to
have a schedule. You can't just say, some day down the road
maybe three decades from now. Sorry, Bill. | didn't mean to
speak for you at all.**

MR. IRWIN: Thank you, Abby. No, | am in agreement with it.
As far as the schedule goes, we have to be very careful that we’re
not too quick to draw on the schedule, especially with the problems
we’ve been having with the history and social sciences and in
science . ... (Ex. B Tab 20 at 4) (emphasis supplied).

At a continuance of the meeting on September 28, 1999, Mr. Peyser reiterated the
Board’s unilateral decision to modify the mandatory requirements of the “competency
determination” due to the fact that all the requisite subjects “are not all in the same place at this
time”:

There was general agreement [of the Board of Education] that the
five subject areas called for in the statute are not all in the same
place at this time. Therefore, with respect to history/social science,
science/technology, and foreign languages it would make sense to
omit those subjects within the context of the first competency
determination applying to the class of 2003 (Ex. B Tab 25 at 1).

The Board’s decision later was memorialized in a memorandum dated November 16, 1999 from
Commissioner Driscoll to the Board:

The Competency Determination for the class of 2003 will include
the subject areas of English Language and Arts and Mathematics.
Other subject areas specified by the Education Reform Act as part
of the Competency Determination (i.e., science and technology,
history and social science, and foreign language) will be phased in

2! In fact, Dr. Schaefer’s insistence that the Board establish a schedule for the “phasing in” of “core subjects” still
has not been addressed. State education officials administered the MCAS exam in math and English only to the
Class of 2004, and intends to do so again for the Class of 2005.
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after districts have had adequate time to implement the revised
Curriculum Frameworks in those subject areas (Ex. B Tab 26).

On November 22, 1999, the need for alegislative amendment again resurfaced at a
meeting of the Board (Ex. B Tab 27 at 4). Mr. Peyser and Commissioner Driscoll made clear
that a legislative amendment was required to modify the “competency determination,” and
directed the Board’s attention to a proposed amendment to Section 1D(i) that had been
disseminated to them:

CHAIRMAN PEYSER -- ... That score [220] must be achieved in each
of those subject areas [math and English], not a combined average.
In addition, it would apply to students across the board, regardless
of the category or program they’re in . . . . It would not permit
local overrides so that other data can be brought in to compensate
for a failing score on the MCAS in either of those categories . . .
Finally, additional subjects will be introduced into the mix as they
become ready, both in terms of frameworks and assessments.

COMMISSIONER DRISCOLL -- In your packet, we’ve also included a
proposed amendment, because this is going to take a statutory
change. The Chairman and | have been in contact with the
leadership in the House, the Senate, and the Governor’s office to
let them know about this recommendation. They are aware that
we will need legislation which in the short run will allow the Board
to make this kind of determination regarding subjects tested and
when they will be phased in. This makes a great deal of sense, but
we will need an amendment (Ex. B Tab 27 a 4) (emphasis
supplied).

2. The Defendants Promulgation Of 603 C.M.R. § 30.03

Despite publicly admitting that a legislative amendment was imperative to eliminate

“core subjects’” from the “competency determination,” the Board neverthel ess voted to
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promulgate 603 C.M.R. § 30.03 (Ex. B Tab 28 at 6-7).% The regulation, which is entitled
“Standards for Competency Determination,” provides:
Students in the graduating class of 2003 shall meet or exceed the
Needs Improvement threshold scaled score of 220 on both the
English Language Arts and the Mathematics MCAS grade 10 tests
in order to satisfy the requirement of the Competency
Determination (Complaint, Ex. A).

Just one week later, the Massachusetts Attorney General, on behaf of Commissioner
Driscoll and the Peyser Board, filed alegal pleading in the Supreme Judicia Court in the
McDuffy case in which it represented to the Court that “the law stipulates’ that assessments be
administered to studentsin gradeten in all seven “core subjects’ (Ex. B Tab 1 at 4-5). The
Attorney General’ s lega pleading made no reference to 603 C.M.R. § 30.03 (Ex. B Tab 1).

3. TheBoard'sOngoing Effort To Obtain A L egislative Amendment

To The"“ Competency Deter mination” After The Promulgation
Of 603 C.M.R. § 30.03

In March 2000, over amonth after promulgating 603 C.M.R. § 30.03, the Board
acknowledged that it was continuing its efforts to obtain alegislative amendment to the
“competency determination” (Ex. B Tab 29 at 38). Inits 1999 Annua Report, the Board
included a summary of the express terms of the “competency determination,” and how pending
legislation would alter those terms:

Competency Determination — M.G.L. c. 69 §1D bases the 10"
grade “ Competency Determination” on the academic standards
and the curriculum frameworks contained within the common core

of skills, i.e. math, science and technology, history and social
sciences, foreign languages and English. The petition would allow

%2 The Department of Education, which has no statutory authority to promulgate regulations under the Education
Reform Act, was the agency that prepared, signed and filed the regulation with the Secretary of State of the
Commonwealth of Massachusetts (First Amended Complaint, Ex. A).
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the Board to phase in the standards for the Competency
Determination by designating the academic subjects that will be
included initially and then expanding the list of subjects as the
frameworks are fully implemented in schools (Ex. B Tab 29 at 38)
(emphasis supplied).

Significantly, the Annual Report also made no reference to the Board’s promulgation of 603
C.M.R. § 30.03, which, if valid, would have rendered moot the proposed amendment (Ex. B Tab
29). The Legislature never enacted the bill (Def. Answer {1 21, 180).%

ARGUMENT
. THERE ISA SUBSTANTIAL LIKELIHOOD THAT THE PLAINTIFESWILL

SUCCEED ON THE MERITS BECAUSE THE BOARD’S PROMULGATION
OF 603 C.M.R. § 30.03 WAS ULTRA VIRES.

A. The Board Had No Authority To Promulgate 603 C.M.R. § 30.03
Because It Conflicts With The Act.

The Board’s regulation, 603 C.M.R. § 30.03, is ultra viresand unenforceable.?* In
promulgating regulations, the Board cannot “exceed those powers and obligations expressly
conferred on it by statute or reasonably necessary to carry out the purposes for which the statute

was enacted.” Massachusetts Fed’n of Teachers, 436 Mass. at 773; Telles v. Comm’r of Ins.,

410 Mass. 560, 564-65 (1991). Therefore, in reviewing the legality of 603 C.M.R. 8§ 30.03, this
Court must scrutinize the scope of the power that the Legislature granted the Board through the

applicable enabling statute, which is the Education Reform Act. Borden, Inc. v. Comm’r of

% On December 6, 2000, Senator Antonioni filed Senate Bill 226, which also sought to alter the “competency
determination” (Ex. B Tab 30). The Legislature did not enact the second bill (Def. Answer §{ 21, 180).

A plaintiff seeking a preliminary injunction must establish (1) a likelihood of success on the merits, (2) that he or
she will suffer irreparable harm if the injunction is not granted, and (3) that the risk of irreparable harm to the
plaintiff outweighs “any similar risk of irreparable harm which granting the injunction would create for the opposing
party.” Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980).
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Public Health, 388 Mass. 707, 722 (1983); Commonwealth v. Rivkin, 329 Mass. 586, 588

1952).®> The proper focus of judicial review is whether the Act provided the Board with the
authority to issue the regulation and not the relative merits of the regulation:

It is the legislative, not the executive, branch which is given the
power to make laws. Whatever the merits of the regulations may
be, the doctrine of separation of powers . . . requires that an
administrative agency receive a proper delegation of authority
before promulgating rules of general application. An
administrative body does not have any inherent authority to issue
regulations.

Telles, 410 Mass. at 565; see also Life Ins. Ass’n of Massachusetts v. Comm’r of Ins., 403 Mass.

410, 418 (1988) (court’s invalidation of regulations had “nothing to do with the substantive
merits of the regulations or with the need for their adoption”).?

Where an agency acts without authority in promulgating a regulation, or exceeds the
scope of its authority as provided by the applicable enabling statute its actions are ultra vires and

invalid. See Greater Boston Real Estate Bd. v. Dep’t of Telecomm. and Energy, 438 Mass. 197,

202-04 (2002). Applying this principle, the Supreme Judicial Court has long held that an
administrative agency’s rule or regulation is invalid and unenforceable where it is inconsistent
with or repugnant to the agency’s enabling act or any other existing statute. See Bureau of Old

Age Assistance of Natick v. Comm’r of Public Welfare, 326 Mass. 121, 124 (1950); Greenleaf

% When aplaintiff challenges a regulation as arbitrary or capricious, the reviewing court must apply a highly
deferential standard of review. Massachusetts Fed’n of Teachers, 436 Mass. at 771. The plaintiff must demonstrate
that there is no conceivable ground on which the regulation may be upheld. Massachusetts Fed’n of Teachers, 436
Mass. at 771. However, the plaintiffs have not challenged the validity of 603 C.M.R. § 30.03 on the ground that it is
arbitrary and capricious. The highly deferential standard of review, therefore, is inapplicable.

% Under the separation of powers doctrine, this Court’s paramount obligation is to ensure that the will of the
people, as expressed by the Legislature, is carried out and not impeded by either the executive or judicial branches.
See Shell Qil Co. v. Revere, 383 Mass. 682, 687 (1981).
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Fin. Co. v. Small Loans Regulatory Bd., 377 Mass. 282, 293 (1979); Bellin v. Kelley, 435 Mass.

261, 266 (2001); see also A. Cella, ADMINISTRATIVE LAW AND PRACTICE 8§ 747 (1986).
While an administrative agency has some leeway in interpreting its enabling statute, a
court still must determine whether an agency’ s regulation can be reconciled with its governing

legislation. Nuclear Metals, Inc. v. Low-Level Radioactive Waste Mgmt. Bd., 421 Mass. 196,

211 (1995); Protective Life Ins. Co. v. Sullivan, 425 Mass. 615, 618-19 (1997). A reviewing

court cannot defer to an administrative agency’ s interpretation of a statute that is contrary to the

plain and unambiguous terms of a statute. Int’l Bhd. of Elec. Workersv. W. Mass. Elec. Co., 15

Mass. App. Ct. 25, 28 (1982). To the contrary, courts have repeatedly invalidated agency
regulations and/or actions that conflict with the plain language of the applicable enabling statute

or itsunderlying purpose. See, e.g., Nuclear Metals, Inc., 421 Mass. at 211; Bd. of Educ. v. Sch.

Comm. of Quincy, 415 Mass. 240, 245-46 (1993) (holding that Legislature did not delegate

power to the Board of Education to require school committee to provide educationa aternative
to properly expelled student).?”

The Board' s regulation, 603 C.M.R. 8§ 30.03, irreconcilably conflicts with the several
provisions of the Act governing student assessment and the “competency determination.” The

Act requires that student competency must be demonstrated in seven “ core subjects.” The

%" See also Commonwealth v. Johnson Wholesale Perfume Co., 304 Mass. 452, 457 (1939) (reversing defendant’s
conviction for violating Department of Public Health regulation where regulation was invalid because it conflicted
with statute that fully regulated the subject); Commonwealth v. Rifkin, 329 Mass. 586, 589 (1952) (reversing
defendant’s conviction based on his violation of alocal board of health regulation prohibiting sal es because board
was not granted statutory authority to regulate conditions under which sales could be made); Lowell Sun Publ’g Co.
v. Comm’r of Revenue, 397 Mass. 650, 655-56 (holding that tax regulation imposing sales and use taxes on certain
materials and machinery used in publishing newspapers was invalid because it conflicted with statutory sale and use
tax exemptions).
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regulation improperly eliminates five of the seven “core subjects’ from the “ competency
determination.” The Act aso mandates that state education officials measure student
competency by using a “variety of assessment instruments,” including, “as much as practicable,”
student work samples, projects and portfolios. The regulation impermissibly limits the manner
of assessment to the use of asingle “high stakes” standardized exam. Student projects and
portfolios are not used to assess students. Moreover, the implementation of the regulation
undermines the Act’s goal by narrowing curriculum, forcing teachers to “teach to the test,” and
subverting school accountability. The Board had no authority to issue the regulation. The
regulation is thus ultra vires and unenforceable.

1 The Regulation Conflicts With G.L. c. 69, 8 1D(i) Because It

Eliminates Five Mandatory “ Core Subjects’ From The
“Competency Deter mination.”

a. Section 1D(i) Requires StudentsIn Grade 10 To Be Assessed
On Their Mastery Of Seven “ Cor e Subjects.”

The Board’s regulation is patently illegal because it clashes with the plain and
unambiguous terms of the “competency determination” set forth in Section 1D(i). See

Protective Life Ins. Co., 425 Mass. at 618; see also Foqg v. Nordberg, No. Civ. A. 94-4570, Civ.

A. 219904, 1995 WL 591904, at *4 (Mass. Super. Oct. 3, 1995) (holding that where agency
regulation is repugnant to plain and unambiguous meaning of the statute, the regulation is
invalid, and the court need not further examine the statute or itsintent). In clear and
unequivocal terms, Section 1D(i) mandates that there “shall” be a*“competency determination”

for al tenth graders based on seven “ core subjects’:
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The *““competency determination™ shall be based on the academic
standards and curriculum frameworks for tenth graders in the
areas of mathematics, science and technology, history and social
science, foreign languages, and English, and shall represent a
determination that a particular student has demonstrated mastery of
a common core of skills, competencies and knowledge in these
areas, as measured by the assessment instruments described in
section one |. Satisfaction of the requirements of the competency
determination shall be a condition for high school graduation
(emphasis supplied).

The plain language of Section 1D(i) makes clear that the “competency determination” (1)
“shall”” be based on the seven “core subjects,” (2) ““shall”” be a determination whether each
student has mastered certain skills and competencies in all seven “core subjects” and (3) ““shall”
be a graduation requirement. The Legislature' s use of the word “shall” three timesin two
sentences in Section 1D(i) connotes unequivocal, imperative obligation, and is “inconsistent with

the idea of discretion.” Johnsonv. Dist. Attorney for the N. Dist., 342 Mass. 212, 215 (1961);

see also Quincy v. Mass. Water Res. Auth., 421 Mass. 463, 469 (1995) (“Theword ‘shall,” of

course ‘isordinarily interpreted as having a mandatory or imperative obligation.””) (citation
omitted). * Since the Legislature made it clear that the requirements of the “competency
determination” are mandatory, the Board had absolutely no discretion or authority to eliminate,
add or vary the “ core subjects’ on which the “ competency determination” must be based.

In direct conflict with Section 1D(i), 603 C.M.R. § 30.03 eliminates five of the seven
mandatory “core subjects,” and limits the “competency determination to math and English. The

Board' s interpretation of the statute and its regulation are entitled to no deference, and the

46



regulation is void and unenforceable. See Kszepka's Case, 408 Mass. 843, 846 (1990) (holding

that agency’ sinterpretation of statute was entitled to no deference where it was inconsistent with

clear and unambiguous statute using the mandatory term “shall”); see also Nuclear Metals, Inc.,

421 Mass. at 212 (rejecting agency action where terms of enabling statute were unambiguous
and provided agency with no discretion).

The defendants also are foreclosed from credibly asserting that they had any authority to
alter the mandatory requirements of the “competency determination” given the admissions and
representations that they made in alegal pleading filed in the Supreme Judicial Court in
McDuffy. Just one week after the Board issued 603 C.M.R. 8§ 30.03, the Attorney Genera and
the defendants represented to the Court that “the law stipulates’ that the assessment of students
in grade ten must include all seven “core subjects’ set forth in Section 1D(i):

[T]he Legislature mandated “comprehensive diagnostic assessment
of individua students shall be conducted at least in the fourth,
eighth, and tenth grades.” G.L. c. 69, § 1l. More specifically, the
law stipulates that assessments be administered on an annual
basis, at least in grades 4, 8, and 10, in the areas of English
Language Arts, Mathematics, History and Social Science, Science
and Technology, and Foreign Languages . . . . All of these efforts,
and others, are designed to provide students with the education to
which they are entitled under McDuffy (emphasis supplied) (Ex. B
Tab. 1 at 4).

% |nthe related federal case, the Attorney General and the defendants have asserted that “the Legislatureis
unequivocal that ‘[s]atisfaction of the competency determination shall be a condition for high school graduation.’
Mass. G.L. c. 69, § 1D” (Ex. B Tab 39 at 19-20). The Legidature isequally uneguivocal in Section 1D(i) that the
“competency determination “shall” be based on al seven “core subjects.”
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This representation to the Supreme Judicial Court squarely conflicts with the Board' s regulation.
Notably, the legal pleading made no reference to the Board's prior promulgation of the
regulation —amatter that would have been of considerable significance to the Court.?®

The defendants’ binding admission is dispositive as to the invalidity of the regulation,
sinceit squarely contradicts 603 C.M.R. 8 30.03 and was made after the Board had promulgated
theregulation. The admission conclusively establishes that the defendants had no discretion or
any authority whatsoever to ater the “core subjects’ of the “competency determination.” See

General Elec. Co. v. Bd. of Assessors, 393 Mass. 591, 604 (1984) (“We do find persuasive this

court’s prior decisions holding that pleadings in another case are admissible as admissions if
material and authorized by the admitting party.”).
Even if the defendants had not made the above admission, the Supreme Judicial Court’s

recent holding in Smith v. Comm’r of Transitional Assistance, 431 Mass. 638 (2000),

nevertheless controls this case and mandates the invalidation of 603 C.M.R. 8 30.03. In Smith,
the plaintiffs challenged the validity of a Department of Transitional Assistance regulation
governing recipients’ eligibility for extensions of benefits under the Transitional Aid of Families
with Dependent Children (“TAFDC”) program on the ground that it conflicted with relevant
provisions of the Welfare Reform Act. Id. at 638-39. Under the Welfare Reform Act, the

commissioner was to establish criteriato be considered in making a determination whether a

% The proceeding was to determine whether the state education officials had complied with the Court’s prior ruling
in McDuffy, and whether the plaintiffs were entitled to further relief. In their legal pleading, the state education
officials asserted that the enactment of and implementation of the Act obviated the need for further relief (Ex. B Tab
1). The Board’s elimination of five mandatory “core subjects” from the “competency determination” would have
been highly relevant to the resolution of those issues.
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recipient’s benefits should be extended beyond the initial 24-month limit of the TAFDC
program. Id. But the law required the commissioner to include specific criteria as follows:

Such criteria shall include, but not be limited to: (i) whether the
recipient has received and/or rejected offers of employment, has
quit a job without good cause or has been fired for cause; (ii) the
degree to which the recipient has cooperated, and is cooperating,
with the agency in work-related activities. In making said
determination, the commissioner shall, further, consider whether
appropriate job opportunities actually exist locally at a given point
in time for recipients.

Id. at 646 (citation omitted) (emphasis in original). Contrary to the law, the commissioner issued
a regulation establishing a financial test of eligibility for the extension to be applied before any
determination was made utilizing the statutory criteria. Id. at 648.

Noting the inconsistency between the regulation and the statute, the Court held that the
regulation was void and unenforceable. 1d. at 653-54. The Court reasoned that the three
statutory criteria for determining whether a recipient’s benefits should be extended were
mandatory, and the department had no authority to issue a regulation that bypassed them:

The statutory language is thus unequivocal that in “making a
determination [whether] a recipient[’]s benefits should be
extended” at least three things must be considered . . . the two
factors (i) and (ii) just noted and whether appropriate job
opportunities exist locally. The commissioner is empowered by the
statute to add additional criteria . . . but not to bypass these three
factors . . . Thus, thisis not a case where judicial intervention is
inappropriate because ““the Legislature has not imposed specific
restrictions on the reasonable methods by which an agency may

carry out its mandate.”

Id. at 646-47 (emphasis supplied). Affirming the Superior Court’s ruling, the Court further

concluded:
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There is no language in the statute to suggest that the Legislature

intended that the [department] could ‘predetermine’ a request for

an extension . . . and assume the power to deny a recipient an

extension without the need to consider those criteria mandated by

the statute.
Id. at 648. Significantly, the Court also concluded that the regulation undermined the purposes
of the Welfare Reform Act, which promotes individual responsibility, self-reliance and economic
incentives and disincentives to further those principles. Id. at 649. Under the department’s
regulation, the Court noted, recipients would realize that it made little economic sense to seek
and obtain employment beyond the 24-month period, which is inconsistent with the Act’s
purpose. Id. at 649-50.

The facts here mirror those in Smith. In both cases, the Legislature used the mandatory
term “ shall” to dictate digibility criteria. In Smith, the statute set forth three mandatory criteria
to assess digibility for TAFDC benefits. Here, the Legislature set forth seven mandatory “core
subjects’ to assess ligibility for graduation. In both cases, the challenged agency regulation
effectively repealed the Legislature’ s mandatory criteria. Like the Welfare Reform Act, the
Education Reform Act also contains no language even remotely suggesting that the Legislature
intended that the Board have discretion in determining which “ core subjects’” should be assessed
for a“competency determination.” Neither agency thus had statutory authority to issue the
offending regulations. Finally, in both cases, the regulation undermined the purpose of areform
act. Inthis case, implementation of the Board' s regulation has subverted the accountability

provisions of the Act, narrowed the focus of student learning and teaching, and caused teachers

to waste valuable education time “teaching to the test.” See “Argument” Sections|.B. and I.C.
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In light of these materia similarities, Smith compels aruling that 603 C.M.R. § 30.03 is void and
unenforceable. See also Telles, 410 Mass. at 564 (voiding regulations that were “in direct
conflict with severa statutes’ because an agency “may not issue a regulation which isin conflict
with statutes which control” its authority).

The Board’ s regulation also is repugnant to G.L. c. 69, 8 1D(i) because the Legislature
has fully regulated the “ core subjects’ comprising the “competency determination.” Johnson

Wholesale Perfume Co., 304 Mass. at 457 (“When a subject has been fully regulated by statute

an administrative board cannot further regulate it by the adoption of aregulation whichis
repugnant to the statute”). The Act’s numerous references to the “core subjects’ confirm that the
Legidature fully regul ated the subjects comprising the “competency determination.”

The instruction and assessment of the eight “ core subjects” are the cornerstones of the
Act; virtually every aspect of the Act revolves around them. The Act required the Board to
direct the Commissioner to develop “academic standards’ and “ curriculum frameworks” for the
eight “core subjects’ by January 1, 1995. G.L. c. 69, 88 1D, 1E. The Board further was
obligated to adopt a system utilizing a“variety of assessment instruments’ to annually evaluate
the extent to which public schools and districts improve or fail to improve student competencies
and learning in the eight “core subjects.” G.L. c. 69, 8§ 1I. Section 1l also requires the
defendants to administer comprehensive diagnostic assessment of studentsin the fourth, eighth
and tenth grades in the eight “core subjects.” Even the Board’ s own accountability regulations
governing “under-performing” schools focus on school performance in al the “core subjects.”

See 603 C.M.R. 88 2.02 and 2.03.
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The “core subjects’ further form the nucleus of the *“competency determination,” which
has a critical role in the Act’s statutory scheme. It isthe final assessment of whether a student
has obtained a comprehensive and enriched education as contemplated by the Act and the
Education Clause. Consequently, Section 1D(i) requires a student to demonstrate mastery of
seven “core subjects’ to graduate from high school. As noted, the “core subjects’ to be assessed
are mandatory; the Act provides the Board with no discretion to eliminate any of them from the
“competency determination.” The Legislature fully regulated the “core subjects’ comprising the
“competency determination,” thereby precluding the Board from doing so. See Johnson

Wholesale Perfume Co., 304 Mass. at 457 (holding that Department of Public Health regulation

was unenforceable where it sought to regulate a subject that had been fully regulated by statute).

b. The Regulation’s Elimination Of “History” From The
“Competency Determination” IsInconsistent With
G.L.c.69,81D, G.L.c.71, 82 And The Education
Clause.

While the Board' s elimination of five “core subjects’ from the “competency
determination” renders the regulation invalid, its exclusion of the “core subject” of history,
standing alone, provides another basis for itsinvalidation. G.L. c. 69, 81D, G.L.c. 71, 8 2 and
the Education Clause establish that the Legisature considers history to be among the most
important (if not the most important) of the seven “core subjects’ comprising the “competency
determination.” Although Section 1D requires the development of academic standardsin eight
“core subjects,” the Legidature required content specificity in only one — history. Section 1D
states that the “academic standards shall provide for instruction in at least the major principles of
the Declaration of Independence, the United States Constitution, and the Federalist Papers.”
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Moreover, the Legislature has clearly required instruction in history as an essential
element of a child’s education for over fifty years. G.L. c. 71, 8 2 provides that in all public
elementary and high schools, American history and civics, including the Constitution of the
United States, the Declaration of Independence, the Bill of Rights, the Constitution of the
Commonwealth, local history and government “shall be taught as required subjects for the
purpose of promoting civic service and a greater knowledge thereof, and of fitting pupils,
morally and intellectually, for the duties of citizenship.”

Despite the clear legislative mandate in both statutes, the Board, by its regulation, has de-
emphasized history by unilaterally and illogically eliminating it from the “competency
determination.” This effectively eradicates the Act’s goal of ensuring that students master this
most critical “core subject” so that they will have the “opportunity to reach their full potential
and to lead lives as participants in the political and social life of the commonwealth and as
contributors to its economy.” G.L. c. 69, 8 1. Similarly, it subverts the purpose of G.L. c. 71, 8
2, which is to promote civic service and the duties of citizenship. The exclusion of history from

the “competency determination,” therefore, is antithetical to both statutes, and provides an

independent basis to invalidate the regulation. See, e.g., Adamowicz v. Ipswich, 395 Mass. 757,
760 (1985) (statute cannot be interpreted “so as to render it or any portion of it meaningless™);

ROPT Ltd. P’ship v. Katin, 431 Mass. 601, 603 (2000) (court must not ignore statutory language

or produce an illogical result); Acting Superintendent of Bournewood Hosp. v. Baker, 431 Mass.

101, 104 (2000) (statute must be read as a whole to produce an internal consistency).
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As the Board itself has admitted, the regulation’s elimination of history from the
“competency determination” further conflicts with the requirements of the Education Clause (Ex.
B. Tab 1 at 4). In McDuffy, the Court held that the Education Clause required the
Commonwealth to provide all children with an education that “prepare[s] them to participate as
free citizens of a Free State to meet the needs and interests of a republican government, namely
the Commonwealth of Massachusetts.” McDuffy, 415 Mass. at 606. Consistent with that goal,
the Court declared that the Education Clause required that an educated child possess “sufficient
knowledge of economic, social, and political systems to enable students to make informed
choices” and “sufficient understanding of governmental processes to enable the student to
understand the issues that affect his or her community, state, and nation.” 1d. at 618. The
Board’s de-emphasis of history through 603 C.M.R. 8 30.03 — which has resulted in
extraordinary MCAS exam failure rates in that subject — violates the Education Clause, thereby
rendering the regulation invalid and unenforceable.

2. The Requlation Conflicts With G.L. c. 69, 88 1D(i) And 11 Because

It Requires Students To Pass A Single “High Stakes” Test To
Graduate From High School.

a. Sections 1D(i) And 11 Mandate That A “Variety Of Assessment
Instruments” Be Used To Evaluate Student Competency.

The Board’s regulation clashes with the Act because it materially changes the Act’s
prescribed method for evaluating student competency. Sections 1D(i) and 11, require that a
“variety of assessment instruments” be used to determine whether a student has satisfied the

requirements of the “competency determination.” The Board’s regulation, on the other hand,



requires members of the Class of 2003 to pass asingle “high stakes’ test to graduate from high
school .

The Legislature eschewed the use of asingle “high stakes” exam as a graduation
requirement, which is evident when the Act is compared to education statutes in other statesin

existence before the Act was passed. See Robertsv. Enter. Rent-A-Car Co. of Boston, 438 Mass.

187, 193 (2002) (comparing Massachusetts statute with statutes from other states to determine
legislature sintent). By June, 1993, several states already had enacted laws requiring that
students pass asingle, “high stakes’ exam to graduate. For example, Florida public school
students were required to pass asingle “functional literacy examination” to graduate from high
school. See FLA. STAT. ANN. § 232.246(6)(b) (West 1990). Similarly, Texas public school
students were required to pass asingle “ secondary exit level assessment instrument” to receive a
high school diploma. See TEX. EDUC. CODE ANN. § 21.553(a) (Vernon 1990). And Ohio public
school students were required to attain a specified score on a state mandated “test” to receive a
high school diploma. See OHIO REV. CODE ANN. 8 3313.61 (West 1990). Unlike the statutesin
Florida, Texas and Ohio, the Act makes no reference to using a single “assessment instrument,”
“exam” or “test” to measure student competency. The Florida, Texas and Ohio statutes, which
predated the Act, “could have been used as guidance by our Legislatureif it intended” to

condition high school graduation on passing asingle “high stakes’ exam. See Roberts, 438

% The defendants also cannot credibly contend that the MCAS exam constitutes a “variety of assessment
instruments.” On December 7, 2001, in an appellate brief, the Attorney General, the Board, the Commissioner and
Mr. Peyser represented to the Supreme Judicial Court that the MCAS exam is a single assessment instrument: “The
Massachusetts Comprehensive Assessment System or “MCAS’ isthe “ assessment instrument” that has resulted
from Section 11" (Ex. B Tab 2 at 5) (emphasis supplied).
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Mass. at 193 (citing First Nat’'| Bank v. Judge Baker Guidance Cir., 13 Mass. App. Ct. 144, 153

(1982)).

Instead, the Massachusetts L egislature chose an entirely different method of assessing
student performance (Ex. A 126-27). Asto all studentsin the tenth grade, the Legidature
endorsed the concept of “authentic assessment,” which required each student’ s competency to be
measured by a*“variety of assessment instruments” including, “[a]s much as practicable,”
consideration of “student work samples, projects and portfolios’ (Ex. A §27).3' G.L.c. 69, §8§
1D(i), 1I. “Authentic” assessment is amethod of assessment in which students are asked to
perform real-world tasks that demonstrate meaningful application of essential knowledge and
skills (Ex. A 130). “Authentic” assessment involves using portfolio assessments, performances,
open-ended exams and other assessment instruments to evaluate performance on work and life
skills (Ex. A 130). A “portfolio” assessment is atechnique of evaluating a student’s
performance based on areview of asystemic collection of the student’s work products collected
over an extended time period” (Ex. A 129). The use of asingle assessment instrument to

evaluate a student’ s performance does not result in an “authentic” assessment (Ex. A 159).
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In addition to the express language of Section 1D(i), the Legislature’s amendment to G.L.
C. 69, 8 11 in July 2000 makes clear that the Legislature did not intend that the MCAS exam be
utilized as the sole measure of students' competency. G.L. c. 69, § 11 7, asamended St. 2000,
c. 159, 88 137, 138. The July 2000 amendment contains the only reference to the MCAS exam
inthe Act. Contrary to 603 C.M.R. § 30.03, Section 11 does not provide that students must pass
the MCAS exam to attain a*“competency determination.” Rather, the amended Section 11 refers
to the MCAS exam solely in the context of “success plans’ for school districts. At the time of
the amendment, the defendants already had been utilizing the MCAS exam for four years. Had
the Legislature intended the MCAS exam to be used as the sole assessment instrument for a
“competency determination,” then it would have so amended the statute to include such

language. See Bedler v. Downey, 387 Mass. 609, 616 (1982) (where the Legislature employs

specific language in one paragraph of a statute but not in others addressing the same topic, then
the specific language should not be implied in those paragraphs where it is not present);

Protective Life Ins. Co., 425 Mass. at 620-21. Moreover, the amended Section 11 did not ater

31 Requiring the use of a “variety of assessments” to evaluate student performance is consistent with professionally
established test measurement principles designed to ensure accuracy and reliability as set forth in the current and
prior versions of the professionally established testing standards. See American Educational Research Association,
American Psychological Association, and National Council on Measurement in Education, STANDARDS FOR
EDUCATIONAL AND PSYCHOLOGICAL TESTING (1999) (the “Joint Standards’). The Joint Standards are the result of
acollaborative effort by numerous national professional associations, government and federal agencies, test
publishers and developers, and academic institutions “to promote the sound and ethical use of tests and to provide a
basis for evaluating the quality of testing practices.” The Joint Sandards indicate that when an assessment with
“high-stakes” for students is used, decisions should not be made on the basis of a single test score. Rather, other
relevant information should be considered. As stated in the Joint Sandards, “[w]hen interpreting and using scores
about individuals or groups of students, consideration of relevant collateral information can enhance the validity of
the interpretation, by providing corroborating evidence or evidence that helps explain student performance .... As
the stakes of testing increase for individual students, the importance of considering additional evidence to document
the validity of the score interpretations and the fairness in testing increases accordingly.” Id. at 141; see also
Standard 13.7. Id. at 146; Standard 11.20. Id. at 117-118.
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the original requirement that a variety of “assessment instruments” be used to measure students’
skills. *

The Education Reform Review Commission also has concluded that the defendants’ use
of the MCAS exam as the sole means of assessing student performance violates the Act’s
mandate that a “variety of assessment instruments” be used for student assessments. In its
Annual Report 2001, the Commission stated: “Despite this call for a variety of assessment
instruments [by the Act], MCAS is the sole instrument being used to measure student
performance” (Ex. B Tab 21 at 17). The Commission further emphasized that the Act “provides
for multiple forms of assessments, not just the MCAS” (Ex. B Tab 21 at 10) (emphasis
supplied).®

The Act, therefore, provides the Board with no authority or discretion to limit the method
of assessing student performance to the use of a single assessment instrument such asthe MCAS

exam. See Leopoldstadt, Inc. v. Comm’r of the Div. of Health Care Fin. & Policy, 436 Mass. 80,

86-88 (2002) (court declined to interpret the Legislature’s use of the singular form of a statutory
term to include the plural because that interpretation would not assure that the purpose of the

statute would be fulfilled). As in Smith, the defendants cannot “bypass” the statutory assessment

% The defendants cannot plausibly contend that the Legislature knew of the regulation, but nevertheless chose to
alow it to stand by not later clarifying itsintent asto Section 1D(i). The Supreme Judicial Court rejected asimilar
argument in Smith. 431 Mass. at 647 n. 14. Asnoted by the Court, “little can be read into the Legidature’ s failure
to amend the statute. In any event, ‘the views of a subsequent [Legidature] form a hazardous basis for inferring the
intent of an earlier one.’” 1d. (quoting United Statesv. Price, 361 U.S. 304, 313 (1960)); see also Polaroid Corp. v.
Comm’r of Revenue, 393 Mass. 490, 496 (1984) (“Legidative inaction gives no instructive signal concerning the
construction of a statute enacted by a prior Legidature”).
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scheme prescribed by the Legislature. Smith, 431 Mass. at 647. In sum, the defendants’ use of a
single assessment instrument — the MCAS exam — to determine whether members of the Class of
2003 will graduate isinvalid because it irreconcilably conflicts with Sections 1D(i) and 1.

b. Sections 1D(i) And 1l Mandate TheUse, “AsMuch As

Practicable,” Of Student “Work Samples, Projects
And Portfolios” To Evaluate Student Competency.

Theregulation aso isfatally flawed because the MCAS exam does not include
consideration of student “projects’ or “portfolios’ as required by the Act (Ex. A 158; Ex. D {
28). The Board never sought to comply with the statutory directive that it use —“as much as
practicable’ — student “work samples, projects and portfolios’ to assess student performance. As
interpreted by the Supreme Judicial Court, the term “ practicable” means “feasible — capabl e of

being put into useful practice.” Petition of Gally, 329 Mass. 143, 148 (1952). “*Practicable’ is

not synonymous with convenient.” 1d.

As noted, following the passage of the Act, the Kaplan Board sought to develop a
“variety of assessment instruments’ to “facilitate authentic and direct gauges of student
performance” (Ex. A 143). For example, the Department of Education issued a RFP that sought
acontractor to assist in designing an annual assessment system that:

[E]mploys a variety of assessment techniques on either a
comprehensive or statistically valid sampling basis, including, to

the extent that it is feasible and reliable, authentic and direct
gauges of student performance (e.g., constructed-response items,

# The defendants have not satisfied Section 1D(i) and 11 simply because some students may be eligible to
participate in the MCAS Alternate Assessment or the MCASS performance appeal process. Sections 1D(i) and 1l
mandate that all studentsin grade 10 must be assessed through a “variety of assessment instruments.” The MCAS
Alternate Assessment and the MCAS performance appeal are not availableto all studentsin the 10th grade, and the
defendants cannot contend otherwise (Ex. B Tab 32; Ex. A 1 60).
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performance tasks, work samples, projects and portfolios) ... (Ex.
A 145).

The RFP stated that to satisfy the Act, the Department envisioned a comprehensive assessment
system that included a portfolio assessment component (Ex. A 146). In addition, as noted in the
Board' s “Five Year Master Plan,” the Board planned to employ “more authentic, approaches to
student assessment” that would “ utilize techniques such as interdisciplinary projects and student
portfolios to measure the development of students’ skillsin rea life situations over an extended
period of time” (Ex. A 151). Infact, for athree-year period, the Department “initiated three
pilot projects to explore school-based, standardized authentic assessment . .. .” (Ex. A 1 51).

Shortly after Dr. Silber succeeded Mr. Kaplan, the Board abruptly abandoned all plans to
use student work samples, projects and portfolios as contemplated by law. On June 15, 1996,
Dr. Silber recommended that the Board consider using a standardized, off-the-shelf test while a
statewide test was being developed (Ex. B Tab 9 at 2). At that meeting, Commissioner
Antonucci emphasized that “ Districts need to remember that portfolios and other authentic
assessment practices will not be a part of the statewide accountability system” (Ex. B Tab 9 at 2).
Thereafter, the Silber and Peyser Boards simply choseto utilize asingle, “high stakes’ test asa
means of assessing student performance (Ex. D 1 25).

Moreover, recent admissions by the Department of Education indicate that it was
imperative for the Board to utilize student projects and portfolios because the MCAS exam only
assesses some of the learning standards encompassed by the “curriculum frameworks.” At a

deposition in Hancock v. Driscoll (the new caption for the McDuffy case), Alan Safran, the

Department’ s Senior Associate Commissioner for Student Achievement, testified as follows:
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Q.

A.

> o » O

Is there a relationship between the curriculum frameworks and the MCAS?
Yes.
Whét is the relationship?

MCAS tests some of the learning standards of the math framework, the English
framework, the history framework, and the science framework in different grades.

* * %

Y ou stated that the MCAS tests some of the content of the framework. What do
you mean by that? Could you explain to me what you mean by some of the
content?

Well, some standards are not assessable by MCAS, some are very specific and
measurable and, therefore, are easily assessable by the state testing instrument,
other standards are meant for local assessment.

And what kind of local assessment takes place, to your knowledge?

Teacher quizzes, teacher tests, student portfolios, student projects, teacher
observation.

Does the Department monitor local assessments?

No (Ex. B Tab 41 at 22, 23) (emphasis supplied).

Minutes of the meetings of the Silber and Peyser Boards conclusively show that neither

the Board nor the Commissioner even considered using student projects and portfolios to assess

student performance. Infact, at a meeting of the Board on December 20, 2000, Commissioner

Driscoll summarily dismissed the concept of using portfolio assessments, and improperly stated

that the use of such an assessment was alocal responsibility under the Act:

Some people now want to make it part of the state responsibility,
which it isn’t; we are not going to get into portfolios for 950,000
kids. The language of the law was for districts (Ex. B Tab 42 at
18).
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These statements make clear that Commissioner Driscoll completely misunderstands the state
education officials legal obligations under the Act regarding student assessment. There simply is
no evidence that it was not “practicable” or feasible to utilize these assessment instruments in
addition to the MCAS exam. Thus, the Board’s regulation violates the requirements of Sections
1D(i) and 1I.

3. Thel egisature Did Not Delegate Any Authority Or Discretion

ToTheBoard To Alter The Mandatory Requirements And
Terms Of The “Competency Determination.”

The regulation is void because the Legislature did not delegate any authority or discretion
to the Board to regulate the “core subjects” of the “competency determination” or the Act’s

prescribed method of evaluating student performance. See Greater Boston Real Estate Bd., 438

Mass. at 202-04 (holding agency’s regulation was ultra viresand invalid where agency acted
without authority in promulgating regulation or exceeded scope of its authority provided by
applicable enabling statute). The Legislature delegated general authority to the Board to
“establish policies” and “promulgate regulations” to fulfill the purposes of the Act. See

Massachusetts Fed’n of Teachers, 436 Mass. at 766. Section 1B of the Act specifically provides:

The board shall establish such other policies as it deems necessary
to fulfill the purposes of this chapter and chapters fifteen, seventy,
seventy-one A, seventy-one B and seventy-four. In accordance
with the provisions of chapter thirty A, the board may promulgate
regulations as necessary to fulfill said purposes. Said regulations
shall be promulgated so as to encourage innovation, flexibility and
accountability in schools and school districts. G.L. c. 69, § 1B
(emphasis supplied).
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The Legislature thus restricted the Board’s authority to promulgate regulations in two important
respects. First, any regulation issued by the Board must be “necessary to fulfill said purposes” of
the Act, which is tantamount to a requirement that all regulations be “consistent with” the Act.®*
Second, any regulation “shall be promulgated” to “encourage innovation, flexibility and
accountability in schools and school districts.”

Analysis of the Act as a whole demonstrates that the Legislature clearly did not intend its
general grant of authority to the Board in Section 1B to provide the Board with any authority or
discretion to alter the mandatory requirements of the “competency determination.” In other
sections of the Act, and in related education statutes, the Legislature specifically delineated the
subjects in which it granted broad regulatory authority to the Board. For example, the
Legislature specified in the Act that the Board shall have the authority to establish teacher
competency standards:

The board shall establish standards for certifying all teachers, principals
and administrators in public early childhood, elementary, secondary and

vocational-technical schools, as provided in and subject to section thirty-
eight G of chapter seventy-one (G.L. c. 69, § 1B) (emphasis supplied).

Similarly, in G.L. c. 71, § 38G, the Legislature expressly granted broad authority to the Board to
formulate standards for teacher competency:
“Provisional educator certificate,” a license to teach issued to a

person who has successfully met the preparation and eligibility
requirements as established by the board.

* X *

% Even if the Legislature had not set forth the limitation that the Board' s regul ations be “necessary to fulfill” the
purposes of the Act, the Supreme Judicial Court has made clear that the requirement of consistency with the statute
nevertheless prevails. See Bureau of Old Age Assistance of Natick, 326 Mass. at 124; A. Cella, ADMINISTRATIVE
LAW AND PRACTICE § 742 (1986).
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“Standard educator certificate,” a license to teach issued to a
person who has successfully met the preparation and eligibility
requirements as established by the board.

* k% %

The commissioner of education shall have authority to grant, upon
application, provisional educator, provisiona educator with
advanced standing, temporary, and standard educator certificates to
persons who have satisfied the requirements for such certificates
as established by the board. The board shall define the knowledge
of subject matter and demonstration of competencies
commensurate with attainment and renewal of such certificates.
G.L. c. 71, 8 38G (emphasis supplied).

Under the Act, the Legislature further granted clear authority to the Board to establish school and
school district performance standards:
The board shall establish the process and standards for dictating a
school or school district to be “under-performing” or “chronically
under-performing” in accordance with the provisions of this
chapter. G.L. c. 69, § 1B (emphasis supplied).
These provisions confirm that the Legislature used clear and specific language when delegating
authority and discretion to the Board to regulate various areas of education reform.*

By contrast, the Legislature did not provide the Board with specific discretion or

authority to change the “core subjects’ of the “competency determination” or to change the

% Such was the case in Massachusetts Fed' n of Teachers. There, the Supreme Judicial Court addressed a challenge
to the validity of the Board’ s regulations requiring math teachersin certain schools to take an assessment test before
renewing their licenses. 436 Mass. at 764. In upholding the regulations, the Court emphasized that several
provisions of the Education Reform Act provided the Board with express authority to regulate teacher
accountability. 1d. at 774-75. Moreover, the Court concluded that the challenged regulations were reasonably
related to the purposes of the Act -- “achieving specific educationa performance goals for every child” and “holding
educators accountable for their achievement.” Id. at 774. Here, by contrast, the Legidature provided the Board with
no authority to regulate the terms and requirements of the “competency determination.” Additionally, the
implementation of 603 C.M.R. § 30.03 undermines humerous accountability provisions of the Act and is antithetical
to goals of education reform. See*“Argument” Section |.B. and I.C. Massachusetts Fed' n of Teachers, therefore, is
materially distinguishable from this case.
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prescribed manner by which student competency must be measured, which conclusively proves

that the Board has no authority to do so. See Commonwealth v. Le Blanc, 407 Mass. 70, 75
(1990) (Legislature’somission of language in one statute, and inclusion of same language in
other statues, indicates that the Legislature in fact intended to omit that language whereit is

absent); see also Tilcon Mass., Inc. v. Comm'r of Revenue, 30 Mass. App. Ct. 264, 269 (1991).

The Board simply had no authority to issue 603 C.M.R. 8§ 30.03 and, thus, the regulation is ultra

viresand void. See Boylston Dev. Group, Inc. v. 22 Boylston St. Corp., 412 Mass. 531, 540-41

(1992) (reversing agency’s construction of statute).

4. TheBoard’s Current Interpretation Of The Act IsEntitled To
No Deference Because It Conflicts With The Board’s Original
I nterpretation Of The Act.

The Supreme Judicial Court repeatedly has articulated that only “reasonable and
consistent” agency interpretations of statutes should be afforded deference by the courts. Bd. of

Educ. v. Sch. Comm. of Quincy, 415 Mass. 240, 243 (1993); Lowell Sun Publ’g Co. v. Comm’r

of Revenue, 397 Mass. 650, 654 (1986). An important factor to be weighed in evaluating an
agency’s interpretation of a statute is whether the particular administrative agency participated in

the drafting of the statute. See Bd. of Educ. v. Assessor of Worcester, 368 Mass. 511, 516

(1975) (citing Zuber v. Allen, 396 U.S. 168, 192 (1969)). Moreover, “[w]here an administrative
interpretation is adopted contemporaneously with the enactment of a statute, it is entitled to

deference, especially if it has been observed over time.” EMC Corp. v. Comm’r of Revenue,

433 Mass. 568, 572-73 (2001) (citing Deblois v. Comm’r of Corps. & Taxation, 276 Mass. 437

(1931)). In fact, “an administrative agency’s initial and contemporaneous interpretation of its

65



statute is particularly persuasive.” Mass. Bay Transp. Auth. v. Labor Relations Comm’n, 425

Mass. 253, 260 (1997). Thus, the Kaplan Board’s initial and contemporaneous interpretation of
the Act® precludes any judicial deference to the Peyser Board’s contrary interpretation of the
Act set forth in 603 C.M.R. § 30.03.

The Kaplan Board was a strong proponent and advocate of education reform, and played
an active role in the legislative process that resulted in the enactment of the Act (Ex. A § 7-8; EX.
D 1 4). The Kaplan Board provided those involved in the legislative process with input,
assistance and analysis of various aspects of education reform including the standards for schools
and students, the assessment of schools and students, accountability of schools and teachers to
improve education, and the organizational structure of schools and funding of education (Ex. A.
18; Ex. D §4). The Kaplan Board also reviewed and analyzed the potential impact of the
various education reform bills, and issued a Report on Education Reform to the Legislature in
late 1992 (Ex. A 1 8). In fact, in January 1993, the Kaplan Board completely restructured the
Department of Education to conform with expected changes in the Department’s responsibilities
based on the anticipated passage of education reform legislation (Ex. A 1 9).

Shortly after the passage of the Act, the Kaplan Board immediately began to implement
the its statutory duties and obligations under the Act (Ex. A 11 10, 34; Ex. D 1 19). Over the
next two and one-half years, as the defendants admit, the Kaplan Board made significant strides

toward performing all of its responsibilities required by the new education law including the

% The Kaplan Board’s original interpretation of the “competency determination” provision of the Act and its
authority regarding that provision is detailed in the affidavits of Dr. Madelaine Marquez, the Vice-Chair of the
Kaplan Board, and Frank W. Haydu Il1, a former member of the Kaplan Board and the former Interim
Commissioner of Education. See Exs. A and D.
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adoption of the Common Core of Learning and the development of “curriculum frameworks” in
the “core subjects” (Ex. A 11 35; Def. Answer {1 12, 94).

The Kaplan Board interpreted Sections 1D(i) and 11 as requiring all students in the tenth
grade to be evaluated in seven “core subjects” for a “competency determination” (Ex. A 24,
27,33, 57; Ex. D 11 15-17, 27). The Kaplan Board further interpreted all the requirements of the
“competency determination” in Section 1D(i) to be mandatory, and construed the Act as not
providing “the Board of Education with any authority or discretion to alter any aspect of the
‘competency determination’ including the seven core subjects that comprise” it (Ex. A 11 32-33;
Ex. D 11 16-17).

The Kaplan Board also considered the manner by which the Legislature decided to
measure student competency to be a critical and mandatory aspect of the “competency
determination” (Ex. A {1 25, 33). The Kaplan Board construed Sections 1D(i) and 11 of the Act
as specifically requiring all students in the tenth grade to be evaluated for a “competency
determination” by the use of a “variety of assessment instruments” consisting, “as much as
practicable,” of student work samples, student projects and portfolios (Ex. A {1 23, 27-28, 58;
Ex. D 11 14-15, 17-18, 21). The Kaplan Board interpreted the phrase “as much as practicable” to
mean as much as feasible and capable of being accomplished (Ex. A { 28; Ex. D 1 28). The
Kaplan Board did not interpret the phrase as providing the Board with discretion to disregard the

statutory language and omit all consideration of student, projects and portfolios in the assessment
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process (Ex. A 128).3” While the Act provided the Board with broad authority in certain
specified areas and with the authority to promulgate regulations necessary to fulfill the purposes
of the Act, the Kaplan Board construed the Act as not providing the Board with any authority or
discretion to alter any aspect of the manner by which student mastery of the *“core subjects” is to
be measured by the use of a “variety of assessment instruments” (Ex. A 11 32-33; Ex. D {1 17-
18).

The Kaplan Board acted on its interpretation of the Act’s “competency determination”
requirement in several ways (Ex. A 11 43-51; Ex. D 1 21).% For example, in late 1994, the
Kaplan Board and the Department solicited bids from vendors for the creation of the
“competency determination” assessment targeting all seven “core subjects” through a “variety of
assessment instruments” (Ex. A { 44-45). In fact, the RFP issued by the Department in late 1994
specifically sought a proposal to design an annual assessment system that “provides a basis for
awarding a competency determination to tenth graders as a requirement for graduation
(beginning with the Class of 1999) in the areas of mathematics, science and technology, history
and social studies, and English/language arts” and that “employs a variety of assessment

instruments” (Ex. A { 44) (emphasis supplied).

3" The Kaplan Board considered a “portfolio” assessment as used in the Act to be a technique of evaluating a
student’ s performance based on areview of a systemic collection of the student’s work products collected over an
extended time period (Ex. A 1 28).

% |n their Answer, the defendants assert that the Kaplan Board did not “officially” set forth its interpretation of the
Act. (Def. Answer 11118, 119). The defendants’ answer implicitly argues that only certain actions or documents
can be considered as setting forth the “official” interpretation of the Board is specious. To the contrary, for
example, the Supreme Judicial Court has ruled that a memorandum sent to school superintendents by the
Department of Education can be used to identify the agency’ s interpretation of a statute. Bd. of Educ. v. Assessor of
Worcester, 368 Mass. at 516. Thus, publications of the Board, including its publicly published minutes, properly set
forth the Board' s interpretation of the Act.
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The Peyser Board' s present interpretation of the Act in its regulation 603 C.M.R. 30.03
clearly conflicts with the Kaplan Board' s interpretation of the Act. Moreover, it contradicts the
Peyser Board’ s own prior interpretation that the Board had no authority to limit the “competency
determination” to only two “core subjects.” Both before and after promulgating 603 C.M.R. 8§
30.03, the Board consistently and publicly commented that alegislative amendment was
necessary to allow it to limit the subjects to be used in the “ competency determination.” See
“Statement of Facts’ Section V.C. Infact, in their Answer, the defendants admitted that
Chairman Peyser and Commissioner Driscoll interpreted the Act to require alegislative
amendment to change the “core subjects’ of the “competency determination” *° (Def. Answer 1
21, 172).

The Peyser Board had absolutely no authority under the Act to promulgate 603 C.M.R. §
30.03, which limits the “competency determination” to two subjects and which relieson asingle
assessment instrument —the MCAS exam (Ex. A 1154-58; Ex. D 127-29). The Board's
regulation is not “necessary” to fulfill the purposes of the Act and, in fact, irreconcilably
conflicts with two material aspects of the “competency determination” (Ex. A. 1 55; Ex. D 1 29).
The regulation not only violates the terms of the Act, it is harmful to student learning (Ex. A
57). Seealso “Argument” Sections|.B. and I.C. Asnoted by former Kaplan Board member and

Interim Commissioner, Frank Haydu I11, the “failure to assess student, teacher and school

¥ |n their Answer, the defendants “admit that Commissioner Driscoll advised Board members that the Department
would be seeking a statutory change which the Commissioner and Chairman Peyser, both of whom are nonlawyers,
thought at that time might be necessary . . .” (Def. Answer 121, 172). Notably, the Vice-Chair of the Board, Henry
M. Thomas 11, an attorney, never disagreed with Mr. Peyser’s and Commissioner Driscoll’s conclusion that a
legislative amendment was necessary to eliminate “ core subjects’ from the “competency determination.”
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performance in the other core academic areasis a significant and damaging departure from the
goals of education reform and a clear violation of the Act” (Ex. D §27).

If the Court grants any deference to the Board’ s interpretation of the Act, it should defer
to the Kaplan Board' s interpretation, particularly since it participated in the education reform
legislative process and was responsible for interpreting the Act contemporaneously with its
enactment. See EMC Corp., 433 Mass. a 572-73. Moreover, given the highly questionable
circumstances that prompted the Peyser Board to eliminate the mgjority of the * core subjects’ —
particularly its inability to implement the “ competency determination” due to its own failure to
timely perform its statutory obligations and duties — this Court should grant no deference
whatsoever to the current Board' s interpretation of the law in 603 C.M.R. 8 30.03. Rather, the
Court should rule that the regulation is void and unenforceable.

B. The lmplementation Of 603 C.M.R. 8 30.03 Violates The Act’s | ntent
Of Ensuring School And Educator Accountability.

The Supreme Judicia Court has invalidated agency regulations that conflict with the
purpose of the agency’s enabling statute. See, e.g. Smith, 431 Mass. at 649-51; Boylston Dev.

Group, Inc. v. 22 Boylston St. Corp., 412 Mass. 531, 539 (1992) (agency may not apply a

regulation in a manner that contravenes the statute on which the authority to promulgate the
regulation is based).*® A key purpose of the Act is the accountability of teachers, schools, and

school districts for student performance. Massachusetts Fed’n of Teachers, 436 Mass. at 765.

Several provisions of the Act require state education officials to develop a rigorous system of

0 See also Mass. Coalition for the Homeless v. Sec’y of Executive Office of Health and Human Servs., 422 Mass.
214, 227 (1996) (court may conclude that even an agency regulation that is not arbitrary or irrational has been
applied in manner that produces a result antithetical to purposes of enabling statute).
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accountability to ensure that schools and educators provide students with ahigh level education
in all the “core subjects” to enable them to succeed in society. In fact, Section 1B of the Act
specifically limits the Board’s right to promulgate regulations to those that encourage
“accountability in schools and school districts.” G.L. c. 69, § 1B (emphasis supplied). The
Board’s implementation of 603 C.M.R. § 30.03 renders the regulation invalid because it
undercuts educator accountability, and thereby subverts the Act’s intent and purpose.

1. I mplementation Of The Requlation Violates The School And District
Accountability ProvisionsIn G.L. c. 69, 8§ 1I.

Section 11 requires the defendants to adopt a school and district assessment “system”
using a “variety of assessment instruments” to determine the extent to which schools and districts
succeed in teaching all eight “core subjects.” G.L. c. 69, § 1I. The “system” also must be
“designed to improve the effectiveness of curriculum and instruction.” G.L. c. 69, 8§ 11.
According to the Attorney General, the “purpose of the Massachusetts Comprehensive
Assessment System is to drive improvements in curriculum and to serve as a measure of whether
schools and school districts are improving or failing to improve student performance” (Ex. B Tab
1 at 4). The Attorney General has further emphasized that “[t]he Act also is explicit that schools
are to be evaluated for their success in actual teaching students the knowledge embodied in the
standards . ...” (Ex. B Tab 2 at 4).

But under 603 C.M.R. 8§ 30.03, the defendants do not use a “variety of assessment
instruments” to evaluate schools and districts. Rather, they use only the MCAS exam.

Moreover, under the regulation, the defendants assess schools and districts in only two “core
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subjects” — English and math. (Ex. B Tab 40 ).* Thus, the defendants cannot possibly improve
the effectiveness of curriculum and instruction in the other six “core subjects” as required by the
Act. Consequently, the defendants’ implementation of 603 C.M.R. § 30.03 undermines the
express school and district accountability provisions in Section 11.%

2. Implementation Of The Regulation Violates The *“ Under -Perfor ming”

And “ Chronically Under-Performing” Schools Provisions|In
G.L.c.69,881J And 1K.

The Act also contains accountability provisions governing “under-performing” schools,
which are schools that consistently fail to improve the academic performance of their students.
See G.L. c. 69, 81J. An “under-performing” school is subject to several remedia requirements
and potential sanctions. G.L. c. 69, 88 1A and 1J. Under Sections 1J and 1K, if aschool failsto
demonstrate significant improvement over a specified time period, the Board may declare the
school to be “chronically under-performing.” When a school is determined to be “chronically
under-performing,” the following steps, among others, may be taken: (1) the principal may be
removed and replaced; (2) additional funds may be made available to recruit and retain talented

personnel; (3) the district may be required to provide additional funding; (4) teachers may be

“L |n their Answer, that defendants “admit that MCAS exam results are the primary criteria for determining whether
aschool isacandidate for a“‘panel review’ ...."” (Def. Answer § 23).

“2 |n the related federal proceeding, the Attorney General, on behalf of the defendants, filed alegal pleading
acknowledging that the Legislature has appropriated over $24 billion for local education since the passage of the
Act, (Ex. B Tab 31 at 4). The Attorney General further acknowledged that the Act “ contains numerous provisions
aimed at standards-based accountability for schools, teachers and students’ to “ensure that the Commonwealth’s
students actually benefit from the large amounts being spent” (Ex. B Tab 31 at 4). Ironicaly, it isthe defendants’
implementation of their own regulation that renders the Act’s requirement of standards-based accountability a
nullity.
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terminated for cause; and (5) areceiver may be designated for the district. See G.L. c. 69, 88 1J
and 1K.

Pursuant to G.L. c. 69, 88 1B and 1J, the Board promulgated 603 C.M.R. 88 2.00 et seq.,
regulations governing “under-performing” schools and school districts. Section 2.03 provides
that the Board “shall adopt, and the Department shall implement, a School Performance Rating
Process to track the performance and improvement demonstrated by Massachusetts public
schools on state assessments in core academic subjects.” The Board' s regulations define the
“School Performance Rating Process” as a process designed “to evaluate the absolute
performance and improvements made by a school toward meeting the state’s goal of providing
all students with meaningful opportunitiesto acquire’ the necessary “skills and knowledge”
required by the Commonweslth in the “core subjects.” See 603 C.M.R. § 2.02. The Board
further defined “core subjects’ as the “subjects specified in M.G.L. c. 69, § 1D (mathematics,
science and technology, history and social science, English, foreign languages and the arts).” 1d.

Contrary to G.L. c. 69, 88 1J and 1K, the defendants use MCAS exam scores only in
math and English to determine whether schools and districts are “ under-performing” or
“chronically under-performing.” The Board’s implementation of 603 C.M.R. 8 30.03 in this
manner further contradicts its own school accountability regulations. Standing alone, the
contradiction between the Board' s two regulations renders 603 C.M.R. § 30.03 invalid and
unenforceable. See A. Cella, ADMINISTRATIVE LAW AND PRACTICE § 741 (1986) (“Where a state
administrative agency promulgates arule or regulation which isinconsistent with other rules or

regulations of the agency, the rule or regulation isinvalid.”).
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Moreover, as aresult of the Board' s actions, hundreds of Massachusetts schools with
unacceptable MCAS exam failure rates in the “core subjects’ of history, social science, science
and technology have not been the subject of scrutiny mandated by the Act’ s accountability
provisions. For example, in 2000, the 8th grade MCAS exam science scores indicated that 173
of 261 school districts (over 66%) had failure rates of over 20% (Ex. C 1 2, ExHisiT B; Def.
Answer 117). In 2001, the 8th grade MCAS exam history scores indicated that 348 of 399 (over
87%) schools had student failure rates of over 20% (Ex. C 3, ExHisiT C). And in 2002, the 8th
grade MCAS exam history scores indicated that 210 of 272 (over 77%) schools had student
failure rates of over 20% (Ex. C 14, ExHiBiTD); Def. Answer §17).

A stark example of the deleterious effect of the defendants’ regulation is the recent
“Panel Review” of the Patrick F. Gavin Middle School in Boston (Ex. B Tab 33). In 2001, the
MCAS exam student failure rates at the school were 80% in history and 42% in English (Ex. B
Tab 33). The Board's“Panel Review” determined that the school had a sound improvement
plan, even though the plan did not address the school’ s extraordinary failure rate in history,
which was nearly twiceitsfailure rate in English (Ex. B Tab 33). Despite the school’s
horrendous failure rate in history, the “ Panel Review” commended the school on its focus and
prioritization of English and math studies, and concluded that the “Gavin School has a sound
improvement plan that should lead to increased student achievement” (Ex. B Tab 33 a 6). Such
an egregious and nonsensical result contravenes the purpose and intent of the Act.

3. I mplementation Of The Requlation Violates The Success Plan
ProvisonsIn G.L.c. 69, §1I.
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The recent amendment to Section 11 requires school districts with afailure rate of more
than 20% on the MCAS exam to file success plans with the Department of Education. G.L. ¢.69,
8 11, seventh par. The purpose of the success plans is to provide strategies for each student to
master the skills, competencies and knowledge required to satisfy the “competency
determination” in Section 1D(i), which requires students to demonstrate mastery of seven core
academic subjects. G.L. c. 69, § 1I, seventh par. Contrary to G.L. c. 69, § 1I, seventh par., the
defendants require school districts to submit MCAS success plans only when a district meets the
failure threshold in the subjects of math and English, irrespective of the district’s failure rates in
the other six “core subjects” (Def. Answer { 213).

Recent public statements made by Commissioner Driscoll appearing in newspaper
articles in November 2002 also confirm that the defendants have subverted the Act’s
accountability provisions by holding students accountable before holding educators accountable.
On November 22, 2002 Commissioner Driscoll stated:

“This marks the end of a focus on MCAS and a shift to a focus on

AYP,” Driscoll said on Friday [November 22, 2002]. “It’s going

to flip the focus of responsibility to the adults in schools rather

than kids. One of the criticisms of Massachusetts reform is that it

has been so MCAS-driven that we hold the kids to consequences

before the adults” (EX. E).
On November 24, 2002, an article appearing in the Boston Globe also quoted Commissioner
Driscoll making a similar statement:

Driscoll sees another challenge for the future: Persuading schools

and district to embrace the [educational] reforms. “We held kids
accountable before we did adults. . . .” (Ex. E).
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The defendants’ twisted accountability philosophy prompted the Education Reform
Review Commission to condemn their current implementation of the Act because it unfairly
punished students:

While education reform requires better performance on the part of
schools as well as parents, state administrators, employers,
legislators, and other adults, it is students who will pay the highest
price for not meeting the new performance standards. This is
particularly unfair because it is the failure of schools (and other
adult entities) to adequately prepare students that leads to student
failures (Ex. B Tab 21 at 21) (emphasis in original).

In sum, the implementation of the regulation emasculates that intent and purpose of the
accountability provisions of the Act. Rather than promoting school and educator accountability
and improving curriculum and teaching, the regulation adversely impacts student learning.

C. The Implementation Of 603 C.M.R. § 30.03 Undermines The Act’s Goal Of

Providing A Comprehensive, High Quality Education To All Public School
Students.

The Board’s promulgation of 603 C.M.R. § 30.03 also undermines the Act’s express goal
of providing a “public education system of sufficient quality to extend to all children” the
“opportunity to reach their full potential and to lead lives as participants in the political and
social life of the commonwealth.” See G.L. c. 69, 8 1. The goal of the Act, as well as the
“competency determination” provision, must be considered in light of existing conditions when

the Act was passed. Commonwealth v. Rivkin, 329 Mass. 586, 587 (1952); Smith, 431 Mass. at

649 (in assessing whether a regulation conflicts with a statute, the court interprets the words of
the statute with regard to both their literal meaning and the purpose and history of the statute

within which they appear). The Act was passed in the wake of McDuffy to eliminate the
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inequality in the Commonwealth’s public education system and to ensure that al public school
students are provided with an opportunity to receive a comprehensive and enriched education.
Contrary to the Act’s goal, the implementation of the Board' s regulation has promoted inequality
in the public school system, narrowed curricula, hampered teaching and stymied student
learning.

1. The Regulation Has Caused Narrowing Of School Curricula.

The regulation’s requirement that students pass the math and English sections of the
MCAS exam to graduate has caused schools, particularly those with high failure rates, to
“narrow their curricula.” Since the promulgation of the regulation, schools throughout the state
have devoted disproportionate instructional time to math and English test preparation to the
detriment of instruction in other “core subjects’” (Ex. H §3; Ex. F 1 5).

A glaring example of the de-emphasis of the “core subject” of foreign languages occurred
shortly after the Board promulgated the regulation. On November 13, 2000, Commissioner
Driscoll issued a memorandum to superintendents, principals and education leaders regarding
MCAS Assessment Devel opment Committees (Ex. B Tab 34). The memorandum sought
participation of educators to serve on the Assessment Development Committees (Ex. B Tab 34 at
1). Since the mandatory “core subject” of foreign language had been omitted from the MCAS
exam, the memorandum made no reference to an Assessment Development Committee for
foreign languages (Ex. B Tab 34).

This flagrant omission prompted the M assachusetts Foreign Language Association to

testify at a meeting of the Board on July 24, 2001 regarding the harmful consequences of
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Commissioner Driscoll’s conduct with respect to teaching foreign languages in the public
schools as follows:

The core discipline of foreign languages was conspicuously
missing from the list. As aresult of this neglect, school systems,
taking a cue from the actions of the Department of Education, have
begun to dismantle the [foreign language] programs that they very
recently have put into place (Ex. B Tab 43 at 3).

Another example of the narrowing of curricula has occurred at Madison Park High
School in Boston (Ex. F). According to along-term teacher at Madison Park, students spend a
disproportionate amount of instruction time preparing for the math and English topics included
inthe MCAS exam:

[T]he heavy focus on MCAS preparation means that students
spend a disproportionate amount of time on very low-level skills
instruction.  Students have little room in their day, especialy at
Madison Park (a vocational technical school), for electives, Honors
classes or Advanced Placement classes. | understand that many
suburban school systems offer what is called a vertically integrated
Advanced Placement curriculum, in other words a curriculum that
in terms of breadth and rigor offers challenging instruction for
students throughout their school years. In contrast, however,
schools in Boston such as Madison Park are oriented towards
drilling of skills and remediation with a focus upon reaching the
220 ‘passing score’ on MCAS (Ex. F {5).

Through their illegal regulation, the defendants have replaced the comprehensive education
required by the Act with alimited, minimum education similar to that required by the federal No

Child Left Behind Act, which focuses exclusively on competency in math and English.*®

“ See No Child Left Behind Act of 2001, 20 U.S.C. §8 6301, et seq.
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2. The Regulation Has Caused Adver se Consequences To
Teaching And Student L earning.

Use of the MCAS exam as the sole assessment instrument for evaluating student
competency has detrimentally impacted the manner by which courses are being taught in many
schools. Rather than teaching a subject, teachers are forced to teach to the MCAS test or, as one
teacher phrased it, teachers “drill/kill” test areas (Ex. G 1 6; Ex. H 12). Thisfocus on teaching
to the test has replaced the thoughtful education envisioned by the Act with a stilted education
seeking only to get students over the MCAS exam hurdle (Ex. G 11 7-9, 11). One experienced
math teacher maintains that the use of MCAS exam as the sole assessment instrument of student
performance has resulted in students who have “been taught to pass the MCAS, but not to
understand mathematical concepts so asto be able to apply them to real life situations (Ex. G
11).

An example of the disastrous results of teaching to the test can be found in ateacher’s
account of academic life in the Boston Public Schools:

As aresult of the focus on MCAS skills development there has been
a drastic cut in content-based curriculum and instruction in English
classes at our school. It is now felt that if students ssimply read
anything, that will help them reach the MCAS 220 score for English
language arts. Students, therefore, are encouraged to select their
own reading materials which may include magazines, romance
books or whatever else they decide. What is lost is content. This
year, it is not possible to, for example, have the entire class
extensively study a unit on Southern authors such as William
Faulkner or Alice Walker, a content or thematic approach that is

inconsistent with repetitive MCAS skills development. Also logt, is
the opportunity for class discussions of common reading . . . .

* * %

79



Loss of staff and instructional time related to the administration of
and preparation for MCAS is another dimension of the constriction
of education at our school. For example, last spring several Boston
high schools, mine included, contracted with the Princeton Review
Company to ‘prepare’ targeted juniors who have failed the MCAS.
This ‘preparation’ took place during school time. Thus students in
my school and some others who were closest to having passed the
test [within a point or two of having passed] were taken out of class
either 4 or 8 periods per week depending upon whether they failed
both math and English or just one of them. Last spring the removal
of students from normal classroom instruction began in March and
lasted until the May administration of the test.

The result was that these students missed a very substantial part of
last year’s curriculum. A concrete example was the situation of
my own junior English class (this year’s Class of 2003 seniors).
This class was scheduled to meet during the time block of the
Princeton Review test prep program. As a result | only taught
these students once a week in English class from March until May
when MCAS started. Of course | did not teach these students
during the test administration period either. At that point there
were only about three weeks until final exams. In other words, my
curriculum ended, for all intents and purposes in early March and
resumed only in late May for a few weeks until finals.

Under the rules, which pertain to the MCAS, drill and preparation
plan, 1 was not allowed to ‘penalize’ students who missed out on
their regular English class in order to be MCAS drilled. This
meant that nothing that was taught in class during March, April or
May, could be on the final exam. This, in turn, sent a negative
message to the students who were not pulled out for MCAS drill
about the importance of the curriculum for the spring term (Ex. F
11 4, 7-9).

As is readily apparent, the direct result of the Board’s regulation perpetuates a “culture of low
expectations,” particularly in urban schools, by allowing the Commonwealth’s schools to

provide a minimal education for students (Ex. F 1 3).
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The defendants have had ten years and expended $26 billion dollars to ensure that a
quality comprehensive education consistent with the Act is provided to al children, rich and
poor. They havefailed. Their self-created version of education reform, as exemplified in 603
C.M.R. § 30.03, has caused a two-class educational system to develop (Ex. F § 3). The MCAS
exam failure rates set forth below paint a clear picture showing that students in the
Commonwealth’s urban schools are suffering egregious failure rates, particularly when

compared to those attending suburban schools:

URBAN SCHOOLS FAILURE RATE SUBURBAN SCHOOLS FAILURE RATE
LAWRENCE 60% HARVARD 0%
GREATER LAWRENCE 51% HINGHAM 1%
SPRINGFIELD 47% WAYLAND 1%
CHELSEA 45% WESTON 1%
BosTON 44% NEEDHAM 2%
NEw BEDFORD 43% CONCORD-CARLISLE 2%
HOLYOKE 41% DOVER-SHERBORN 2%
GREATER NEw BEDFORD 40% MEDFIELD 3%
CAMBRIDGE 38% READING 3%
WORCESTER 35% SHARON 3%
FALL RIVER 34% WESTWOOD 3%
FITCHBURG 33% ACTON-BOXBOROUGH 3%
BROCKTON 32% HAMILTON-WENHAM 3%
SALEM 32% DUXBURY 4%
REVERE 31% SWAMPSCOTT 4%
TAUNTON 31% WELLESLEY 4%
CHICOPEE 29% WINCHESTER 4%

(Def. Answer 1 26).
This Court should not permit these disastrous results to stand. The Court must hold the

defendants accountable for ensuring that all of the Commonwealth’s children receive a
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comprehensive education, which is mandated by the Act and the Education Clause. The

plaintiffs, therefore, will succeed on the merits because 603 C.M.R. § 30.03 is unlawful.
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. THE PLAINTIFESWILL SUFFER IRREPARABLE HARM IFE THE COURT
DOESNOT ENJOIN THE IMPLEMENTATION OF 603 C.M.R. § 30.03.

By failing to implement the Act, denying diplomas based on an illegal exam and
continuing to brand thousands of students as incompetent, the defendants have caused and will
continue to cause the plaintiffs to suffer irreparable harm. To preserve the status quo and to
protect the plaintiffs from suffering any further harm, this Court must enjoin the enforcement
and/or continued use of 603 C.M.R. § 30.03 by the defendants.*

A. The Denial Of High School Diplomas To The Plaintiffs Based On Their
FailureOn The MCAS Exam Constitutes I rreparable Har m.

The defendants’ enforcement of their illegal regulation and resulting denial of diplomas
to the plaintiffs will have severe consequences on the plaintiffs’ employability and ultimate
success in life. In reviewing the damage arising out of the denial of a high school diploma, a
federal court recognized that the “denial of a standard (high school) diploma ... triggers a

number of economic and academic deprivations.” Debra P. v. Turlington, 474 F. Supp. 244, 249

(M.D. Fla. 1979) (finding denial of a high school diploma was sufficient harm to enjoin state
mandated “functional literacy” exam requirement for high school graduation). The federal court

based its factual finding on the alarmingly high number of state employers and state colleges

“ The fact that the plaintiffs seek only equitable relief supports their argument that they will suffer irreparable harm
if the defendants continue to enforce 603 C.M.R. § 30.03 because the plaintiffs’ injuries are not adequately
compensable via monetary damages. See Westinghouse Broad. Co. v. New England Patriots Football Club, Inc., 10
Mass. App. Ct. 70, 72 (1980) (“The degree to which money can soothe the injury is a principal indicator of the
irreparability of the harm.”); Ross-Simons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 19 (1st Cir. 1996). In
fact, the plaintiffs are precluded from seeking money damages by the Act. G.L. c. 69, 8 1D(i) states that “[N]othing
in [the Act] shall be construed to provide a parent, guardian, person acting as a parent or student with an entitlement
to contest the proposed plan or with a cause of action for educational malpractice if the student failsto obtain a
competency determination.”
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who required a high school diploma or some higher academic degree and characterized the state
jobs not requiring a high school diplomaas “menia” or “dead end” jobs. Id.

M assachusetts public high school studentsin the Class of 2003 face similar severe
consequences arising out of adenial of adiploma. Various Massachusetts business organizations
have represented that students today face a “global economy increasingly dependent on
‘knowledge workers' and alocal economy in which well-paying jobs for the unskilled have all
but disappeared” (Ex. B Tab 35 a 3). The denial of adiplomawill undercut any true opportunity
for the plaintiffs to participate in the economy. Even the defendants have conceded that the
denial of ahigh school diploma constitutesirreparable harm in alegal pleading recently filed in
therelated federal court proceeding:

They [students on the class of 2003] also stand poised to enter the
job market with a meaningful credential: a diploma that carries
enhanced economic value because it signifies the acquisition of
specific skills.  Should the Court grant the plaintiffs' requested
relief and invaidate the graduation requirement, these
disadvantaged urban students — the ones who have worked hard,
acquired the necessary skills, and stand ready to receive the
immediate benefits of a more meaningful diploma — will be
distinctly and irreparably harmed by losing that enhanced
credential (emphasis supplied) (Ex. B Tab 31 at 2).
If the denial of an “enhanced credential” isirreparable harm, then the denia of the credential in
total must also constitute an irreparable harm. Indeed, an examination of median annual
earnings in 2000, among workers 25 years and older, highlights the significant earnings

differential based on educational attainment. Thereis an immediate and significant differential

of $7,400 or 35% in median annua earnings between workers who completed high school with




adiplomaand those who did not graduate. The difference continues to increase with
educational attainment.*

The denia of ahigh school diplomaaso will eliminate educational opportunities for the
plaintiffs. According to the Massachusetts Board of Higher Education, at a minimum, students
applying for admission to a Massachusetts State College and the University of Massachusetts
“shall have fulfilled all requirements for the high school diploma or its equivalent upon
enrollment” (Ex. B Tab 36). Moreover, students without a high school diplomaareineligibleto
receive federal financial aid. According to the United States Department of Education, students
must have a*high school diplomaor a General Education Devel opment Certificate (GED)” to
qualify for federal financial assistance (Ex. B Tab 37). Without the necessary financial aid,
many of the plaintiffs will be denied the opportunity to pursue any form of higher education
based on the MCAS exam.*

B. The Denial Of The Plaintiffs Constitutional Rights Under The Education
Clause Constitutes Irreparable Harm.

By failing to implement the Act’ s requirements, the defendants have failed to provide the
plaintiffs with the education to which the plaintiffs are entitled under the Education Clause. The

deprivation of the plaintiffs constitutional rightsis an irreparable harm. O’'Brien v. Mass. Bay

“% |n 2000, median earnings by year round, full-time workers 25 years and older, by educational attainment were as
follows: professional degree $80,200 per year; a doctorate $70,500; masters degree $55,300; bachelor’s degree
$46,300; an associates degree $35,400; some college/no degree $32,400; a high school diploma, including GED,
$28,800; some high school, no diploma $21,400. “Education Pays,” Bureau of Labor Statistics, 52 Occupational
Outlook Quarterly, Spring 2002.

“ The harm caused by denying the plaintiffs a high school diplomais neither mitigated nor absolved by the
defendants’ willingness to permit some students who fail the exam to be handed a meaningless piece of paper with
the words “ CERTIFICATE OF ATTAINMENT” on it. The defendants concede that this “ state-endorsed credential is not
equivaent to a high school diploma’ (Ex. B Tab 38).
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Transp. Auth., No. Civ. A. 951659E, 1995 WL 808707 (Mass. Super., Apr. 6, 1995) (citing
Wright & Miller, FEDERAL PRAC. & PROCEDURE 8 2948 (“[w]hen an alleged deprivation of a
constitutional right is involved, no further showing of irreparable injury is necessary”); Whitney

v. Ashburnham-Westminster Reg’l Sch. Dist., No. Civ. A. 960365S, 1996 WL 1185116 (Mass.

Super., Feb. 22, 1996).

C. Denying The Plaintiffs The Opportunity To Meaningfully Participate | n
Their Graduation Ceremonies Constitutes I rreparable Harm.

The Supreme Court has made clear the enormous importance of high school graduation
day to students, their families and the community: “Graduation is a time for family and those
closest to the student to celebrate success and express mutual wishes of gratitude and respect, all
to the end of impressing upon the young person the role that it is his or her right and duty to
assume in the community and all of its diverse parts.” Lee v. Weisman, 505 U.S. 577, 595
(1992). To stand before one’s family and friends is one of those “intangible benefits which have
motivated the student through youth and all her high school years... an event of singular
importance to every student.” Id. Courts have recognized the importance of graduation as

significant lifetime event. See, e.g., Jones v. Clear Creek Indep. Sch. Dist., 977 F.2d 963, 972

(5th Cir. 1992) (graduation is “one of life’s most important events”).

For many students, being awarded a high school diploma as part of the commencement
ceremony represents personal achievement that affects both the individual student and his or her
family. As one student has poignantly related:

“l consider graduating with my high school class to be one of the

most important events of my life.” (Ex. | 11 10-11).
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Even if the plaintiffs have atheoretical right to receive adiploma at some time in the future after
graduation, assuming that they persist in taking the MCAS exam retests, they will have forever
lost their graduation day and their right to “experience the community’s recognition” at the
“public ceremony that other interested community members also hold so dear.” Jones, 977 F.2d
at 972. Such a loss constitutes irreparable harm.

D. Enforcement Of 603 C.M.R. § 30.03 Dispar ages Students, Affects
Their Dignity And Threatens Their Self-Esteem.

By denying students a “competency determination” based on an illegal and ultra vires
regulation, the defendants have disparaged the plaintiffs as “incompetent.” To adversely
disparage a student’s competence by stating that he or she lacks a necessary characteristic,
thereby impair his or her standing within the community, harms one’s reputation and is

defamatory. Ravnikar v. Bogojavlensky, 408 Mass. 627 (Mass. 2003); see also RESTATEMENT

OF TORTS (SECOND) (1977) §8§ 559-573.

Here, the defendants have disparaged the plaintiffs by claiming that they “lack a
necessary characteristic” of a high school graduate, i.e. competence. The label “incompetent”
not only suggests that the students have failed the MCAS exam, and thus are not “competent” to
receive a high school diploma, but also implies they are not equipped to operate effectively in
society. In particular, such a label suggests that students cannot succeed in post-secondary
education and in employment requiring a high school diploma. As one teacher has observed,
failing the MCAS exam has caused her students to suffer extreme depression and question their

own self-worth:
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“1 have observed students who are depressed and obsessed with a
sense of failure because they have taken and failed the MCAS test.
For them this failure calls into question their self worth and
undermines their whol e attitude towards school. | can think of two
students in particular in my classes who, since failing the MCAS,
have become major discipline problems. This has undermined not
only their own efforts in school, but also impacts all of their fellow
students who lose out when | have to devote great amounts of time
to these two particular students’ (Ex. F 1 6).

One of the express goals of the Education Reform Act is the provision of an education in
which students “engage fully in learning as an inherently meaningful and enjoyable activity
without threats to their sense of security or self-esteem.” G.L. c. 69, 8 1. Contrary to the Act,
under the current MCAS exam system, many students are insecure about their plans for the
future, including their plans for continuing their education in college (Ex. F 1 6; Ex. H 1 14; Ex. |
110). The uncertainty and insecurity of not knowing whether they will receive adiplomain
June has caused some students to feel “frustrated” and “emotionally upset” at the prospect of
explaining to their families why they will not be graduating with their classmates despite meeting
all other graduation requirements. One student expressed these concerns as follows:

“We do not have close family here in Massachusetts. | have
aready begun inviting my family to my graduation, especialy
since some of them will travel from outside the country. | am
concerned and emotionally upset that there is a possibility that |
will not be alowed to graduate with my class in the Spring. I'm
not sure what | will say to my relatives and friends if 1 am not
permitted to graduate. They will not understand why, especially
since | have performed well academically...”
(Ex. | at 7 6).
These threats to the plaintiffs’ self-esteem and individual indignities constitute irreparable

harm. See Cupolo v. Bay Area Rapid Transit, 5 F. Supp. 2d 1078 (N.D. Cal. 1997) (injuries to
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individual dignity constitute irreparable harm); Chalk v. United States Dist. Court, 840 F.2d 701,

710 (Sth Cir. 1988) (finding irreparable injury can occur from emotional stress, depression and

reduced sense of well-being); Sullivan v. Vallgo City Unified Sch. Dist., 731 F. Supp 947, 961

(E.D. Cal. 1990) (finding inconvenience to school district caused by preliminary injunction did
not outweigh injury to the plaintiff’s dignity and self-respect).

E. Balancing The Har ms Suffered By The Plaintiffs And The Defendants
Favors Thelssuance Of A Preiminary | njunction.

The goal of apreliminary injunction isto minimize therisk of irreparable harm. Cheney,
380 Mass. at 616. If the moving party can demonstrate that “the requested relief is necessary to
prevent irreparable harm to it and that granting the injunction poses no substantial risk of such
harm to the opposing party, a substantial possibility of success on the merits warrants issuing the
injunction.” Id. at 617, n. 12 (emphasis added). When a governmental authority or agent acts
in an ultra vires manner, it cannot show that issuing an injunction prohibiting them from
continuing to act ultra vires will constitute harm under the balancing analysis of Cheney. See

One Centre Street, Inc. v. Finnegan, No. Civ. A. 981259B, 1998 WL 1183949 (Mass. Super. Oct.

13, 1998) (ruling there can be no harm inflicted on either the governmental authority or the
public interest because the government official acted ultra vires).
The defendants have acted in an ultra vires fashion by enacting atesting schemethat is

repugnant to the Act. The defendants thus are precluded from asserting that a preliminary
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injunction would cause harm to them or the public interest. Consequently, balancing the harms
warrants the issuance of a preliminary injunction against the defendants.*’

CONCLUSION

The Board intentionally promulgated 603 C.M.R. § 30.03 with knowledge that it had no
authority to do so. It sought to usurp the power of the Legislature by issuing aregulation that
effectively repealed an important law affecting the lives of thousands of young high school
students. The Board'simproper actions violated the separation of powers. Asaresult, the
regulation is ultra vires, void and unenforceable. The Court must enjoin the defendants from
enforcing or using 603 C.M.R. 8 30.03 in any fashion, including as a basis for denying a high
school diplomato any member of the Class of 2003.

STUDENTS 1 through 8, on Behalf of Themselves
and All Other Persons Similarly Situated,

By their attorneys,
Roger L. Rice (BBO No. 418340 ) David S. Godkin (BBO No. 196530)
Jane E. Lopez (BBO No. 556864 ) Thomas C. Frongillo (BBO No. 180690)
MULTICULTURAL EDUCATION, TRAINING & Michael J. Crowley (BBO No. 641235)
ADVOCACY (META INC.) TESTA, HURWITZ & THIBEAULT, LLP
240A Elm Street, Suite 22 125 High Street
Somerville, Massachusetts 02144 Boston, Massachusetts 02110
(617) 628-2226 (617) 248-7000

4" Even if the defendants were not barred from demonstrating any alleged harm, they still could not establish that
the balancing of harmstipsin their favor. At most, the only tangible harm that the defendants can assert is that their
use of the MCAS exam as a graduation requirement would be delayed pending adjudication. But that delay would
only preclude the defendants from using the MCAS exam as a graduation requirement thisyear. The harm suffered
by the plaintiffsif no injunction were to be issued clearly outweighs any corresponding harm to the defendants that
may result from a preliminary injunction.
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I, Thomas C. Frongillo, counsel for the plaintiffs, hereby certify that on February 20,
2003, | served atrue copy of the Memorandum of the Plaintiffsin Support of Their Motion For
A Preliminary Injunction by hand-delivery on Assistant Attorney General Pierce O. Cray,
Massachusetts Attorney General’s Office, One Ashburton Place, Boston, Massachusetts 02108,
counsel for defendants the Massachusetts Board of Education and Individual Members of the
Board of Education, Department of Education for the Commonwealth of Massachusetts, and
David P. Driscoll.

Signed under the pains and penalties of perjury.
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